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Agenda & Format
Discussion on various topics


Each topic will have 3-5 subtopics


Comments and discussions are open to the floor
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Topics
• Topic #1 – Excluded share


• Topic #2 – Business carried on


• Topic #3 – Golden share


• Topic #4 – Reasonable return


• Topic #5 – Derived directly or indirectly


• Topic #6 – Excluded business


• Topic #7 – TOSI on grossed-up dividend basis


• Topic #8 – CRA enforcement and audit program


• Topic #9 – Trusts


• Topic #10 – Partnerships
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Topic #1 – Excluded share
“excluded shares”, of a specified individual at any time, means shares of the capital stock of a corporation owned by the 
specified individual if


(a) The following conditions are met:


(i) Less than 90% of the business income of the corporation for the last taxation year of the corporation that ends at or before the 
time (or, if no such taxation year exists, for the taxation year of the corporation that includes that time) was from the provision of 
services, and


(ii) The corporation is not a professional corporation,


(b) immediately before that time, the specified individual owns shares of the capital stock of the corporation that 


(i) Give the holders thereof 10% or more of the votes that could be cast at an annual meeting of the shareholders of the corporation, 
and


(ii) Have a fair market value of 10% or more of the fair market value of all of the issued and outstanding shares of the capital stock of 
the corporation, and


(c) All or substantially all of the income of the corporation for the relevant taxation year in subparagraph (a)(i) is income that 
is not derived, directly or indirectly, from one or more related businesses in respect of the specified individual other than
a business of the corporation.
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Topic #1 – Excluded share
Subtopic #1 – what is “business income”? Does an investment company qualify? 
Can you have no business income?


Subtopic #2 – Does the skip-a-year dividend strategy work? What about the 
straddling during-the-year and at-the-end-of-year strategy?


Subtopic #3 – CRA says cleaning supplies used/consumed in cleaning service is part 
of service income, but the materials used by a deck construction business is not 
part of service income. What is the rationale?
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Topic #2 – Business carried on


“related business”, in respect of a specified individual for a 
taxation year, means


(a) A business carried on by
(i)A source individual in respect of the specified individual at any time in the 


year, or


(ii)A partnership, corporation or trust if a source individual in respect of the 
specified individual at any time in the year is actively engaged on a regular 
basis in the activities of the partnership, corporation or trust related to 
earning income from the business.


…
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Topic #2 – Business carried on


120.4(1.1)(d)


for greater certainty, an amount derived directly or indirectly from 
a business includes


(i) an amount that 


(A) is derived from the provision of property or services to, or in 
support of, the business, or


(B) arises in connection with the ownership or disposition of an 
interest in the person or partnership carrying on the business, and


(ii) an amount derived from an amount described in this paragraph; and
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Topic #2 – Business carried on
Subtopic #1 – “business carried on” used in (a) of related business definition. 
“Business carried on” should have a higher threshold than “business” or “business 
income”


Subtopic #2 – Refer back to the investment company. What level of activity to fall 
under “business carried on”?


Subtopic #3 – “business carried on” not referred to in (b) and (c) of the “related 
business” definition. But Finance technical notes refers to business carried on when 
explaining (c). Furthermore, 120.4(1.1)(d)(B) only applies where a business is 
carried on. Can we assume the standard applies for (b) and (c)?
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Topic #3 – Golden share – subsection 120.4(1.1)(b)


If an amount would – if this section were read without reference to this paragraph – be split income 
of a specified individual who has attained the age of 17 years before the year in respect of a 
property, and that property was acquired by, or for the benefit of, the specified individual as a 
consequence of the death of another person, then


(i) For the purpose of applying paragraph (b) of the definition “reasonable return” in subsection 
(1), to the extent that the particular amount referred to in that paragraph is in respect of the 
property, then the factors referred to in that paragraph in respect of the other person are to be 
included for the purposes of determining a reasonable return in respect of the individual,


(ii) For the purpose of this subparagraph and the definition “excluded business” in subsection (1) , 
if the other person was actively engaged on a regular substantial and continuous basis in the 
activities of a business throughout five previous taxation years, then the individual is deemed 
to have been actively engaged on a regular, substantial and continuous basis in the business 
throughout those five years….
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Topic #3 – Golden share
Subtopic #1 – If one passes away, do all future generations exempt from TOSI, and 
does an inherited share have halo effect on heir’s other shares? Is there a 
difference between the answers from the 2019 STEP roundtable and the 2019 CTF 
roundtable?


Subtopic #2 – What if there is a new business that is starting after inheriting the 
share? 


Subtopic #3 – How broadly can “acquired … as a consequence of the death of 
another person” be interpreted?
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Topic #4 – Reasonable return – subsection 120.4(1)


“reasonable return”, in respect of a specified individual for a taxation year, means a particular amount derived 
directly or indirectly from a related business in respect of the specified individual that


(a) would, if the subsection were read without reference to subparagraph (f)(ii) or (g)(ii) of the definition 
“excluded amount”, be an amount described in the definition “split income” in respect of the specified 
individual for the year; and


(b) is reasonable having regard to the following factors relating to the relative contributions of the specified 
individual, and each source individual in respect of the specified individual, in respect of the related business:


(i) the work they performed in support of the related business,


(ii) the property they contributed, directly or indirectly, in support of the related business,


(iii) the risks they assumed in respect of the related business,


(iv) the total of all amounts that were paid or that became payable, directly or indirectly, by 
any person or partnership to, or for the benefit of, them in respect of the related business, and


(v) such other factors as may be relevant.
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Topic #4 – Reasonable return
Subtopic #1 – What does “relative contribution” mean?


Subtopic #2 – How broadly can “… in support of the … business”, and “such other 
factors as may be relevant” be interpreted?


Subtopic #3 – CRA says a guarantee provide by a non-working spouse provides 
reasonable return, but is that different in principal than house chores to allow the 
working spouse to do work?


Subtopic #4 – Can we rely on CRA’s comment in 2018-0771851E5 that a startup 
loan that is already repaid can still be a good factor?
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Topic #5 – Derived directly or indirectly


Relevant term for many instances:


1) “excluded amount” – (e) from a related business or from an excluded 
business


2) “excluded share” – (c) from a related business


3) “related business” – (c)(i)(B) – convertible property 


4) “split income” – (b)(ii) – partnership income and (c)(ii)(C) – trust 
income


120.4(1.1)(d) clarifies “derived directly or indirectly”
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Topic #5 – Derived directly or indirectly


120.4(1.1)(d)


for greater certainty, an amount derived directly or indirectly from 
a business includes


(i) an amount that 


(A) is derived from the provision of property or services to, or in 
support of, the business, or


(B) arises in connection with the ownership or disposition of an 
interest in the person or partnership carrying on the business, and


(ii) an amount derived from an amount described in this paragraph; and
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Topic #5 – Derived directly or indirectly
Subtopic #1 – How far do you trace? CRA provides some guidance in 2018-0768801C6, 2018-
0778661C6, 2018-0779981C6, 2019-0792011E5, 2018-0771861E5, 2018-0768821C6


Subtopic #2 – Does the word “for the year” carry any significance in determining “derived directly 
or indirectly”?


Subtopic #3 – How is the phrase “arises in connection with” different from “derived” in 
120.4(1.1)(d)(A)/(B)?


Subtopic #4 – What is intended to be included in 120.4(1.1)(d)(ii)? Is it an amount that is derived 
from an amount that itself is derived from a related business? Would this interpretation capture 
second generation income?


Subtopic #5 – Does it matter whether the business has been sold? What about selling the business 
to an unrelated corporation?
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Topic #6 – Excluded business – subsection 120.4(1)


“excluded business”, of a specified individual for a taxation year, means 
a business if the specified individual is actively engaged on a regular, 
continuous and substantial basis in the activities of the business in 
either portion


(a) the taxation year, except in respect of an amount described in 
paragraph (e) of the definition “split income”, or


(b) any five prior taxation years of the specified individual
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Topic #6 – Excluded business
Subtopic #1 – What happens if you have multiple businesses? Collectively you work 
at least 20 hours a week across all businesses (so not more than 20 hours for each 
business). Does CRA’s answer on 2018-0761601E5 make sense?


Subtopic #2 – Assume husband and wife worked 20+ hours for 5 years and assets 
of a business are sold. The proceeds are invested in marketable securities. Can you 
still rely on excluded business (assume excluded share is not available) despite the 
business is ceased to exist?


Subtopic #3 – Does meeting the “excluded business” exception give you unlimited 
amounts for income splitting?
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Topic #7 – TOSI on grossed-up dividend basis


“split income”, of a specified individual for a taxation year, means the total of all 
amounts (other than excluded amounts) each of which is


(a) An amount required to be included in computing the individual’s income for 
the year


(i) In respect of taxable dividends received by the individual in respect of shares of the capital 
stock of a corporation (other than shares of a class listed on a designated stock exchange 
or shares of the capital stock of a mutual fund corporation), or


(ii) Because of the application of section 15 in respect of the ownership by any person of 
shares of the capital stock of a corporation (other than shares of a class listed on a 
designated stock exchange)
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Topic #7 – TOSI on grossed-up dividend basis
Subtopic #1 – When reporting TOSI dividend, the foregone conclusion seems to be 
that dividend – 82(1)(b) – are subject to TOSI. Is that correct? Is 82(1)(b) really “an 
amount required to be included in … income for the year in respect of taxable 
dividends…”?
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Topic #8 – CRA enforcement and audit program


Subtopic #1 – What will CRA enforcement and audit program for TOSI look like?
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Topic #9 – Trusts – definition (c) in split income


a portion of an amount included because of the application of subsection 104(13) or 105(2) in respect of a trust (other than 
a mutual fund trust or a trust that is deemed to be in existence by subsection 143(1)) in computing the individual's income 
for the year, to the extent that the portion


(i) is not included in an amount described in paragraph (a), and


(ii) can reasonably be considered


(A) to be in respect of taxable dividends received in respect of shares of the capital stock of a corporation (other 
than shares of a class listed on a designated stock exchange or shares of the capital stock of a mutual fund 
corporation),


(B) to arise because of the application of section 15 in respect of the ownership by any person of shares of the 
capital stock of a corporation(other than shares of a class listed on a designated stock exchange),


(C) to be income derived directly or indirectly from one or more related businesses in respect of the individual for 
the year, or


(D) to be income derived from the rental of property by a particular partnership or trust, if a person who 
is related to the individual at any time in the year is actively engaged on a regular basis in the activities of the 
particular partnership or trust related to the rental of property,
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Topic #9 – Trusts
Subtopic #1 – Will there be TOSI if the trust earns rental income? Is there a risk to 
rely on 2018-0765811C6?


Subtopic #2 – Is there any tax planning opportunity using preferred beneficiary 
election and rely on STEP 2019 Q13 and Q14 answers?


Subtopic #3 – Will there be TOSI if a trust earns income from portfolio? Is there a 
risk in relying on 2018-0765801C6?
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Topic #10 – Partnerships – definition (b) in split income


a portion of an amount included because of the application of paragraph 96(1)(f) in computing 
the individual's income for the year, to the extent that the portion


(i) is not included in an amount described in paragraph (a), and


(ii) can reasonably be considered to be income derived directly or indirectly from


(A) one or more related businesses in respect of the individual for the year, or


(B) the rental of property by a particular partnership or trust, if a person who is related to 
the individual at any time in the year


(I) is actively engaged on a regular basis in the activities of the particular 
partnership or trust related to the rental of property, or


(II) in the case of a particular partnership, has an interest in the particular 
partnership directly or indirectly through one or more other partnerships
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Topic #10 – Partnerships
Subtopic #1 – Will there be TOSI if a partnership earns income from a portfolio? Is 
there a risk in relying on 2018-0768831C6?


Subtopic #2 – Who carries on a business – partnership or corporate partners? Can 
2019-0813021E5 give us guidance?
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Crown Forest (SCC, 1995)


• SCC considered the issue of residence 
for the purpose of applying WHT to 
barge rental payments made by Crown 
Foreign to Norsk’s US branch


• SCC held that the term “resident” for 
purposes of US-Canada Treaty means 
liable to tax on worldwide income


• Norsk was subject to tax in the US on 
US source income only and therefore 
did not qualify


• SCC stated that treaties should be 
given liberal interpretation with a view 
of implementing true intention of the 
parties


• SCC relied on the commentary to the 
1963 OECD model tax treaty to find the 
object and purpose of the treaty and the 
intent of the drafters


Norsk
(Bahamas)


US 
Business


Crown Forest
(Canada)


Rental  
Payments
WHT 10%
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Prevost Car (FCA, 2009)


• CRA challenged the application of Art. X 
of the Canada-Netherlands treaty to 
dividend payments received by a 
holding company (Prevost BV) on the 
basis that the beneficial owner of the 
dividends was not the holding company 
but the shareholders of the holding 
company (Volvo/Henlys)


• TCC and FCA relied on the commentary 
to the 1977 OECD model treaty to 
inform the meaning of “beneficial owner”


• Since the commentary did not elaborate 
on the term ”beneficial owner”, the court 
went on to establish the meaning of the 
term under the ITA (as required by the 
ITCIA) 


• The court refused to import anti-
avoidance or anti-conduit judicial 
doctrines that was not clearly expressed 
in the treaty or the commentary


Prevost BV
(Netherlands)


Volvo/Henlys
(Sweden/UK)


Dividends
WHT 5%


Prevost Car
(Canada)


Dividends
WHT 0%
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Velcro (TCC, 2012)


• CRA challenged the application of Art. 
XII of the Canada-Netherlands treaty 
to royalty payments received by a 
holding company (VHBV) in a back-
to-back royalty scenario arguing that 
the ultimate shareholder (VIBV) was 
the beneficial owner of the royalties


• TCC applied the test for beneficial 
ownership from Prevost Car 
(possession, use, risk and control) 
and concluded that the holding 
company was the beneficial owner


• TCC confirmed the relevance of the 
OECD commentary and the OECD 
conduit report


• Since 2014, Velcro-type situations are 
covered by back-to-back WHT rules in 
s. 212(3.1)-(3.94)


VHBV
(Netherlands)


VIBV
(Netherlands 


Antilles)


Royalties
WHT 10%


VCI
(Canada)


Royalties
WHT 0%
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MIL (FCA, 2007)


• MIL was continued from Cayman 
Islands to Luxembourg before the 
sale of shares of DFR and claimed 
the exemption under Art. 13 of 
Canada-Luxembourg Treaty


• CRA reassessed MIL under GAAR


• Art. 13 was not in the OECD 
Commentary, so the court 
interpreted the text based on the 
plain meaning, context and purpose 
of the provision


• Since Art. 13 provided for a specific 
exemption from Canadian tax that 
was negotiated by Canada and 
Luxembourg, taking advantage of 
that exemption  cannot be abusive


• Thus, GAAR did not apply


MIL
(Luxembourg)


NR
(Monaco)


DFR
(Canada)


100%


<10%
PubCo


(Canada)


<10%
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Alta Energy (TCC, 2018)


• CRA attempted to apply GAAR to deny the 


benefit of Art. 13(4) of Canada-Luxembourg 


Treaty with respect to a capital gain realized by 


Alta Energy on TCP shares


• Like in MIL, the court noted the departure of the 


treaty from the OECD model and interpreted Art. 


13(4) in light of the presumed intention of the 


drafters to grant a specific exemption for 


business-use property


• Treaty-shopping is policed by the “beneficial 


ownership” requirement and LOB, the former 


being satisfied here and the latter being absent 


from the treaty


• The preamble to the treaty (which referred to the 


object of preventing fiscal evasion) was too 


vague to inform the interpretation of any specific 


article of the treaty


• Thus, no misuse or abuse of treaty provisions 


and GAAR did not apply


Alta US


PE Fund


Alta Canada


TCP


Alta 
Luxembourg
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• 2014 Department of Finance proposals on treaty 


shopping (put on hold pending BEPS)


• 2016 Federal Budget announcement to address 


treaty abuse through MLI and bilateral 


negotiations


• 2014/2016 back-to-back rules in Part XIII
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General


• MLI first released on November 24, 2016 by the 
OECD pursuant to action 15 of 2014 BEPS 
Report.


• MLI enters into force for a country on the 1st day 
of the month beginning 3 months after the 
country deposits its instrument of ratification with 
the OECD.


• 38 of 93 Jurisdictions have deposited instrument 
of Ratification, Acceptance or Approval.



file:///F:/beps-mli-signatories-and-parties.pdf
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General


• Not meant to replace existing tax treaties but 


modify their application to implement BEPS 


measures.


• MLI signatories must agree to adopt minimum 


standards.


• Allows jurisdictions to opt in or opt out of 


provisions beyond the minimum standards.
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General


• Method - reservation and notification process.


• Reservations may modify some or all of the 


treaties.


• Reservations may be removed after ratification 


but no new ones may be added.
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General


• Other countries’ reservation will also modify 


Canada’s treaty with the other countries.


• Conflict: to be addressed by compatibility 


clauses.


• MLI provisions to be interpreted in good faith and 


in accordance with the ordinary meaning, in their 


context, and in the spirit of the treaty’s object and 


purpose.
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General


• See step-by-step by OECD for applying the MLI.


• See MLI Matching Database (beta) –


www.oecd.org/tax/treaties/mli-matching database.htm


• FAQ from OECD.


• Sample synthesized MLI provided in pre-readings.



file:///F:/beps-mli-flowcharts (1) OECD.PPTX

http://www.oecd.org/tax/treaties/mli-matching-database.htm

file:///F:/MLI-frequently-asked-questions OECD.PDF
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Canada


• MLI Bill C – 82 – received Royal asset on June 21, 2019.


• Enters into force on December 1, 2019.


• Enters into effect for Canada’s treaties on January 1, 2020 


for withholding taxes.



file:///F:/Bill C-82_4 MLI royal Asset June 21, 2019.pdf
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Canada


• Other taxes (including capital gains) for taxation year 
beginning on or after June 1, 2020.  Thus for calendar 
year ends, January 1, 2021.


• Treaty partners that have not completed procedure to 
have MLI to come into effect, MLI came into effect when:


1) withholding taxes – 1st day of calendar year that 
begins on or after the date on which MLI enters 
into force for the other country; and


2) other taxes – tax years beginning 6 months after 
MLI enters into force for the other country.
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Canada


• Includes 84 of its 93 treaties.


• Does not affect treaties with:


 United States (did not sign MLI)


 German and Switzerland (bilateral treaty 


negotiation)
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Canada


• Equador, Guyana, Kyrgyzstan, Taiwan, Uzbekistan


• See status of List of Reservations and Notifications 


upon Deposit of Instrument of Ratification (Canada) 


deposited on August 29, 2019.



file:///F:/beps-mli-position-canada-instrument-deposit MLI Canada treaties.pdf
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Canada - Adopts


Minimum standards and optional binding arbitration for 
treaty disputes, include:


• Article 4 - Dual Resident Entities


(tie-breaker rules provided also agreed 
to by treaty partner)


• Article 6 - Purpose of Covered Tax Agreement


• Article 7 - Prevention of Treaty Abuse (PPT)
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Canada - Adopts


• Article 8 - One-year holding test to benefit 


from reduced withholding rate on 


dividends.


• Article 9 - One-year lookback for capital gains on 


disposition of shares / equity interests 


that derive their value principally from 


immovable properties.
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Canada – Adopts


• Article 16 - Mutual Agreement Procedure (MAP)


• Article 17 - Corresponding Adjustments


• Articles 18 to 26 - Mandatory Binding Arbitration
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Canada – Reservations


• Article 3 - Transparent Entities


• Article 5 - Methods for Elimination of Double Taxation


(provision to allow to move from exemption 


to FTC system)


• Article 7 (4) - Benefit Denied Under PPT may still be 


granted under competent action.
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Canada – Reservations


• Article 11 - Restrict right to tax its own 


residents.


• Article 12 - 14 - PE.


• Article 15 - Definition of a person closely 


related to an enterprise.
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Canada – Reservations


• Article 16 - MAP – first sentence of Article 16 (1) 


and 2nd sentence of Article 16 (2).  


• Re: (6c1) - Canada to permit presentation to 


competent authority of which the 


taxpayer is a resident.


• Re: 16(2) - See status of list of Reservations.







© TSG 2020 24


Canada – Reservations


• Article 17 - Corresponding adjustments.


• Article 19 - Various.


• Article 23 - Some types of arbitration process is not 
adopted if the other party has reserved.


• Article 26 - Compatibility – not to apply to treaties 
already containing mandatory binding 
arbitration.
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Canada – Notifications


• Meant to inform where required by MLI where there are 


already similar provision treaties , or certain 


reservations mentioned in MLI do not apply to listed 


agreements with effect that the particular MLI provision 


to apply.


• For example, Article 8 (3) and (6), same for notification 


for Article 7 (15) (b) of the MLI.
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Canada – Inconsistent Laws


• MLI prevail over other laws except where there is 


inconsistency between MLI and  the Income Tax 


Conventions Interpretation Act (the “Act”), the Act 


prevails.
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How to make sense of the Reservations and Notifications


• Use the Matching Database on the OECD website.


• Can follow the flowchart prepared by the OECD 


Secretariat, e.g. how to interpret how Article 4 of the 


MLI applies to Canada and its treaty partners?
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Canada – Article 4 – Dual Resident Entities


• Applies to persons other than individual, e.g. corporations.


• To be determined by competent authority.


• Factors to take into account include: place of effective 


management, place of incorporation or otherwise constituted, 


“and any other relevant factors”.
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Canada – Article 4 – Dual Resident Entities


• Silent on continuance of corporations.


• Note some of Canada’s treaties have tie-breaker rules: where 


the entity is created (e.g. Canada-U.S., Cyprus, Switzerland 


treaties).
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Canada – Article 6 – Purpose of Treaties


• Article 6(1) - Change to preamble of Covered Tax 
Agreements to include in purpose 
statement that tax treaties are intended to 
eliminate double taxation without creating 
opportunities for non-taxation or reduced 
taxation.


• Meant to address treaty-shopping.


• Now benefits of a treaty will be scrutinized based on 
substance of activities in a particular treaty jurisdiction.
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Canada – Article 6 – Purpose of Treaties


• Where Article 6(1) applies, it will modify a CTA to 


include the following preamble:


 “Intending to eliminate double taxation with respect to the 


taxes covered  by this agreement without creating 


opportunities for non-taxation or reduced taxation through 


tax evasion or avoidance (including through treaty-shopping 


arrangements aimed at obtaining reliefs provided in this  


agreement for the indirect benefit of residents of third


jurisdictions)”.







© TSG 2020 32


Canada – Article 7 (1) – Principal Purpose Test


• Where article 7(1) applies, it will modify a CTA to include the 


following provision:


 Notwithstanding any provisions of a Covered Tax Agreement, a 


benefit under the Covered Tax Agreement shall not be granted in 


respect of an item of income or capital if it is reasonable to 


conclude, having regard to all relevant facts and  circumstances, 


that obtaining that benefit was one of the principal purposes of any 


arrangement or transaction that resulted directly or  indirectly in 


that benefit, unless it is established that granting that benefit in 


these circumstances would be in accordance with the object and 


purpose of  the relevant provisions of the Covered Tax Agreement.
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Canada – Article 7 (1) – Principal Purpose Test


• Interim measure:


 Canada included a notification under Article 7(17)(a) 


that while it does accept the application of PPT alone 


as an interim measure, it intends where possible to 


adopt LOB provisions in replacement of or in addition to 


PPT through bilateral treaty negotiations.


 None of these provisions have been enacted to date, 


so PPT is currently the default treaty-based defence 


against treaty abuse.
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Canada – Article 8 – One-Year Holding Period for Dividends


• Before MLI – reduced withholding rate on dividends paid to a 


company provided certain ownership test is met at time of 


dividend payment.


• No mention of how long the shares must be owned.
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Canada – Article 8 – One-Year Holding Period for Dividends


• Changes of ownership from reorganization, e.g. mergers or 


divisive reorganizations are ignored in counting the 365 days.


• Note that this would apply only to treaties where both adopted 


this provision.


• E.g. UK has reserved for entire Article 8 not to apply meaning 


this provision would not apply to the Canada – UK Treaty.
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Canada – Article 8 – One-Year Holding Period for Dividends


• Imposes a minimum 365-day holding test for shares in order to 


get a reduced WHT rate on dividends.


• Applies where there is an ownership, control or holding 


threshold required in the dividend payor.


• Test is satisfied if dividend is paid on any day of the 365-holding 


day period.
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Canada – Article 8 – One-Year Holding Period for Dividends


• Ex.: Article 10(2)(a) of the Canada-Netherlands Treaty.


• PPT can still apply even if the tests in Article 8 are met.
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Canada – Article 9 – 365-day Look Back for Certain Capital Gains


• Before MLI - Gains from disposition of shares derived their value 


principally from immovable property and where share 


ownership is less than 10% was not taxable in Canada.
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Framework of PPT


• The “results test”
 An arrangement or transaction must result, directly or indirectly, in 


a benefit under a CTA.


• The “purpose test”
 It must be reasonable to conclude having regard to all relevant 


facts and circumstances that obtaining the benefit was one of the 
principal purposes of the arrangement or transaction.


• The ”object and purpose test”
 PPT does not apply if it is established that granting the benefit 


would be in accordance with the object and purpose of the 
relevant provisions of the CTA.
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Canada – Article 9 – 365-day Look Back for Certain Capital Gains


• Also extend the same provision to treaties that do not already provide 


for such taxation on disposition of gains and comparable interests 


(e.g. partnership and trusts).


• UK has reserved for this Article not to apply.







© TSG 2020 41







© TSG 2020 42


• The “results test”


 An arrangement or transaction must result, directly or 
indirectly, in a benefit under a CTA 


• The “purpose test”


 It must be reasonable to conclude having regard to all 
relevant facts and circumstances that obtaining the 
benefit was one of the principal purposes of the 
arrangement or transaction 


• The ”object and purpose test”


 PPT does not apply if it is established that granting the 
benefit would be in accordance with the object and 
purpose of the relevant provisions of the CTA
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• No definition of “benefit” in MLI


• Commentary to 2017 OECD model treaty:


 “Benefit” includes all limitations (e.g. tax reduction, exemption, deferral or 
refund) on source taxation, relief from double taxation provided under 
Article 23, the protection afforded under Article 24 and similar limitations 
under the treaty


 Benefit seems to compare the amount of tax determined under the treaty 
and under domestic law of the state levying the tax (not whether the result 
is more favorable compared to another treaty)


 Not relevant that there may be relief in the other state (i.e. FTC) 


• Potential reliance of courts on a broad definition of ”benefit” in 
article 245(1) ITA 


• “Directly or indirectly” appears to target situations where the 
transaction undertaken for the principal purpose of obtaining a 
benefit is not the same as the transaction in respect of which a 
benefit is claimed
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• No definition of “transaction or arrangement” in MLI


• 2017 OECD Commentary: 


 The terms “arrangement or transaction” should be interpreted broadly and include 
any agreement, understanding, scheme, transaction or series of transactions 
whether or not they are legally enforceable . In particular, they include the creation, 
assignment, acquisition or transfer of the income itself, or of the property or right in 
respect of which the income accrues. These terms also encompass arrangements 
concerning the establishment, acquisition or maintenance of a person who derives 
the income, including the qualification of that person as a resident of one of the 
Contracting States, and including steps that persons may take themselves in order 
to establish residence. An example of an “arrangement” would be where steps are 
taken to ensure that meetings of the board of directors of a company are held in a 
different country in order to claim that the company has changed its residence. 
One transaction alone may result in a benefit, or it may operate in conjunction with 
a more elaborate series of transactions that together result in the benefit . In both 
cases the provision of paragraph 9 may apply. 


• Broadly similar to the definition of “avoidance transaction” in s 245(1) ITA 


• Should the domestic concept of a “series of transactions” be relevant for 
interpreting PPT?
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• Objective test based on factual determination


• If the arrangement or transaction can only be 
reasonably explained by the benefit, then 
principal purpose is presumed (2017 OECD 
Commentary)


• “One of the principal purposes” - obtaining 
benefit need not be the sole or dominant 
purpose


• Relatively low threshold compared to GAAR 
(the “principal purpose”)
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• Saving provision 


• Burden of proof is on the taxpayer to establish 
that accessing a particular benefit is in 
accordance with the object and purpose of the 
relevant provisions


• The examination of object and purpose is 
directed at the relevant provisions of the CTA 
as opposed to the treaty as a whole


• How will the MLI preamble be incorporated 
into the analysis?
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GAAR PPT


Scope • Single purpose test


• Applies unless the transaction was 


arranged primarily


for bona fide purposes other than to 


obtain a tax benefit


Applies if “one of the principal purposes of 


the  arrangement or transaction” is to 


obtain a treaty benefit


Taxpayer’s


Intent


Onus on the tax authority Onus on the taxpayer


Definitions Tax benefit, transaction, and series of 


transactions defined


Benefit, arrangement, and transaction not


defined


Object and


Purpose Test


Applies if the transaction would result in 


a misuse of the  provisions in the Act, 


other relevant enactments or a tax  


treaty, or abuse when those provisions 


are read as a whole


Applies unless granting the benefit would 


be in  accordance with the object and 


purpose of the relevant  provisions of the


treaty


Application The tax consequences shall 


be determined as is  


reasonable in the


circumstances


The benefit shall not be granted
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• Which one takes priority?


 GAAR applies first (Arnold)


 PPT applies first (Department of Finance)
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• PPT applies in addition to SAARs (2017 


OECD Commentary)


• PPT fills the gap for SAARs in respect of 


which Canada made a reservation
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• Preamble


 MLI Preamble


 Art. 6 preamble in CTAs


• MLI Article 2(2)


• Article 3(2) in CTAs


• OECD BEPS Materials and Commentary to 


OECD Model


• Paragraph 12 of Explanatory Statement to 


MLI
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• Discretionary relief in Article 7(4):


 The benefit denied under the PPT or another 


benefit can be granted by a competent authority on 


application by the taxpayer where such benefit 


would have been available in the absence of the 


transaction or arrangement


• Canada did not include this provision into the 


ratification process, so no possibility for 


discretionary relief under Canada’s CTA
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HoldCo
(e.g. Lux)


ParentCo


Dividends
WHT 5%


CanCo


Dividends
WHT 5%


Dividends
WHT 0%
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HoldCo
(e.g. Lux)


ParentCo


Dividends
WHT 5%


CanCo


Dividends
WHT 15%


Dividends
WHT 0%
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HoldCo
(e.g. Lux)


ParentCo


Dividends
WHT 5%


Subsidiary
(Canada)


Dividends
WHT 15%


Dividends
WHT 0%


CaCo
(UK)


Subsidiary
(US)
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Foreign HoldCo
(e.g. Lux)


ParentCo
(Non-Treaty 


Country)


Dividends
WHT 5%CanCo


Dividends
WHT 15%


Foreign HoldCo


Dividends
WHT 0%


Dividends
WHT 0%
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LuxCo


USCo


Dividends
WHT 5%


Can ULC


Dividend
5% , but 25% if anti-


hybrid rule applies
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USCo


CanCo


TCP


LuxCo


USCo


CanCo


TCP


No Capital Gain


Buyer


CanCo


TCP


Capital Gain
(treaty-exempt)
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HoldCo
(Cayman Islands)


NR


DFR
(Canada)


100%


<10%
PubCo


(Canada)


<10%


HoldCo
(Luxembourg)


NR


DFR
(Canada)


100%


<10%
PubCo


(Canada)


<10%


Continuation
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Treaty Country 
LPs


CanCo


LuxCo


Cayman 
Fund


Non-Treaty 
Country LPs


Dividends
WHT 5%


Dividends
WHT 25%


Dividends
WHT 15%


15% interest
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Treaty Country 
LPs


CanCo


LuxCo


Cayman 
Fund


Non-Treaty 
Country LPs


Dividends
WHT 5%


Dividends
WHT 25%


Dividends
WHT 15%


TCP
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CanCo


UKCo


Cayman 
LP


Dividends
WHT 5%


Dividends
WHT 15%


US PE 
Fund


Pension 
Fund


Dividends
WHT 15%
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CanCo


RCo


CanSub


Contract for 
construction project 


lasting 11 months


Contract for 
construction project 
lasting 11 months 
which ensures Sco is 
jointly and severally 
liable with SubCo for 
the performance of 
SubCo’s contractual 
obligations
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Foreign HoldCo 
(Treaty Country)


ParentCo
(Treaty Country)


Dividends
WHT 5%


CanCo


Dividends
WHT 15%
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• Sufficient substance


• Use of passthrough vehicles


• Preserve or step-up adjusted cost base
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• Additional guidance (e.g. Folio or IC)?


• Tax audits


• Advance tax rulings


• MLI committee


• How to achieve global consistency


• Payments to arm’s length parties


• Dispute resolution – exclusion of GAAR/PPT 


from mandatory arbitration
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Barristers + Solicitors


Owner-Manager Tax Practice


Is There a Best Corporate Structure?







Agenda


• Pre-TOSI


‒ Considerations driving corporate reorgs.


‒ Structures used to meet these objectives.


• Post-TOSI


‒ Considerations driving corporate reorgs.


‒ Structures used to meet these objectives.


• The “Best” Structure(?)
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Pre-TOSI







Pre-TOSI: General Structure Considerations


• Preserving the capital gain deduction.


• Purification tool.


• Multiplying the capital gain deduction.


• Creditor protection.


• Avoiding subsection 55(2).


• Income splitting.


• Maintaining “connected” status.


• Avoiding direct shareholding of family members.


• Maintaining corporate tax deferral.


• Maintaining confidentiality.
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Option 1: Trust Triangle/Sandwich Structure
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HoldCo


OpCo


Smith 
Family Trust


99%


Mr. Smith


Ms. Smith Child







Option 1: Objectives Met?


 Preserving the capital gain deduction.


 Purification tool.


 Multiplying the capital gain deduction.


 Creditor protection.


~ Avoiding subsection 55(2) (still potential risk after


April 2015).


 Income splitting.


 Maintaining “connected” status.


 Avoiding direct shareholding of family members.


 Maintaining corporate tax deferral.


 Maintaining confidentiality.
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HoldCo


OpCo


Smith 
Family Trust


99%


Mr. Smith


Ms. Smith Child







Option 2:
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OpCo


HoldCo


Smith 
Family Trust


Mr. SmithChild


Ms. Smith







Option 2: Objectives Met?


 Preserving the capital gain deduction.


 Purification tool.


 Multiplying the capital gain deduction.


 Creditor protection.


 Avoiding subsection 55(2).


 Income splitting.


 Maintaining “connected” status.


 Avoiding direct shareholding of family members.


 Maintaining corporate tax deferral.


 Maintaining confidentiality.
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OpCo


HoldCo


Smith 
Family Trust


Mr. SmithChild


Ms. Smith
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Post-TOSI: Corporate Reorg Considerations


• Generally the considerations driving corporate structures


haven’t changed.


• To meet the excluded share exemption for TOSI (only for


individuals aged 24 years or older), to maintain the “income


splitting objective”, individuals are more often holding


shares directly.


‒ This, of course, creates issues in meeting the other corporate


reorg objectives.


• For example…
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Option 1:


 Preserving the capital gain deduction.


x Purification tool (unless the shareholders own


different classes of shares).


 Multiplying the capital gain deduction.


x Creditor protection.


~ Avoiding subsection 55(2) (still potential risk


after April 2015).


 Income splitting.


 Maintaining “connected” status.


x Avoiding direct shareholding of family members.


x Maintaining corporate tax deferral (unless


the shareholders own different classes of


shares).


x Maintaining confidentiality.
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VCS are all the same 
share class to support 
10% value test


HoldCo


OpCo
Goods Business


Smith 
Family Trust


79% VCS


Mr. Smith


Ms. Smith
Adult
Child


(>24yo)







Option 2:


 Preserving the capital gain deduction.


 Purification tool.


 Multiplying the capital gain deduction.


 Creditor protection.


 Avoiding subsection 55(2).


 Income splitting (can only split dividends


traced to HoldCo’s after-tax investment


income. The “no-business” position is


subject to CRA scrutiny).


 Maintaining “connected” status.


 Avoiding direct shareholding of family


members.


 Maintaining corporate tax deferral.


 Maintaining confidentiality.
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OpCo
Goods or Services


Business


HoldCo
Passive Investment


Activity


Smith 
Family Trust


Mr. Smith
Child


(>24yo)


Ms. Smith







Option 3: Direct Shareholding in Opco, no Trust


 Preserving the capital gain


deduction.


~ Purification tool (only if different


classes of shares).


 Multiplying the capital gain


deduction.


x Creditor protection.


 Avoiding subsection 55(2).


 Income splitting.


 Maintaining “connected” status.


x Avoiding direct shareholding of


family members.


~ Maintaining corporate tax deferral


(only if different classes of shares).


~ Maintaining confidentiality.
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(Partnerships optional)


VCS are all the same 
share class to support 
10% value test


OpCo


Child
(>24yo)


Mr. Smith


Ms. Smith


>10% vcs


GP Co


HoldCo


Limited


Partner


Goods
Business


Goods 
Business


Goods 
Business







Option 4: Interpose LP on Direct Shareholding To Maintain 
Control


 Preserving the capital gain deduction.


~ Purification tool.


~ Creditor protection (the limited                   


partnership agreement would have                      


to include a “buy-out” clause).


 Avoiding subsection 55(2).


 Income splitting.


 Maintaining “connected” status.


 Multiplying the capital gain deduction.


 Avoiding direct shareholding of family    


members.


~ Maintaining corporate tax deferral.


~ Maintaining confidentiality.
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OpCo
Goods Business


HoldCo
Passive Investment


Activity


Smith 
Family Trust


Child
> 24 years


Ms. Smith


Mr. Smith


Limited
Partnership 1


Limited
Partnership 2







Option 5: No Deferral With Trust Investing


 Preserving the capital gain deduction.


x Purification tool.


 Multiplying the capital gain deduction.


 Creditor protection.


 Avoiding subsection 55(2).


 Income splitting (only on the trust’s investment 


income).


 Maintaining “connected” status (N/A).


 Avoiding direct shareholding of family members.


x Maintaining corporate tax deferral.


 Maintaining confidentiality.
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OpCo
Goods or Services


Business


Smith 
Family Trust
(Investment 
Business)


Mr. Smith
Child


(>24yo)


Ms. Smith







So, What is the “Best” Structure?


• Well, it depends


• While the TOSI rules were introduced to prevent income 


splitting, the criteria for determining what the “best” 


structure has not changed:


‒ What are the owner-manager’s objectives?


‒ Which are most important?


‒ Which are they willing to sacrifice?


• Don’t overlook the value of simplification.
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Passive Income rules and 
related tax planning







Overview – Changes to section 129


• Pre- section 129 change refundable tax is refunded to a corporation at the rate of 
$38.33 for every $100 dollars in taxable dividends paid out by the corporation to the 
shareholders;


• The above was true regardless of if eligible or ineligible dividends were paid out of 
the company;


• When a person receives an ineligible dividend they are entitled to a dividend tax 
credit of 9% after 2018;


• When receiving an eligible dividend the person is entitled to a federal dividend tax 
credit of 15%;
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Overview – Changes to section 129


• Except for portfolio dividends and the capital dividend account most dividends paid 
out of private corporations are ineligible dividends;


• The Department of Finance determined that when there is a GRIP pool in a company 
and a dividend is paid out of that pool the shareholder can get a tax deferral advantage 
on the passive income as a result of:


• Getting the dividend refund on the passive income investment and;


• Obtaining the enhanced (15%) dividend tax credit on the dividend income 
received by the shareholder.
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Overview – Changes to section 129


• Applicable for taxation years that begin after 2018 (January 1, 2019 and onwards) a 


refund from the RDTOH account will only be available in cases where a private 


corporation were to pay out an ineligible dividend;


• There will be an exception for dividends received from portfolio dividends;


• The current RDTOH existing account will be split into two separate accounts;
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Ordering Rules to Reduce Part IV Taxes by Non-capital 
Losses


• New sub-section 129(4.1) in conjunction with sub-section 129(4.2) requires the losses


utilized by a corporation to offset Part IV tax be streamed to the correct RDTOH account.


This is in effect for tax years beginning after 2018.


• For sub-section 129(4.1) to be met, there are 3 conditions that have to be fulfilled:


• There is a Part IV tax liability;


• There is an allocation of a loss against that Part IV tax liability;


• There is a balance in both the ERDTOH account and the NERDTOH account;







Ordering Rules to Reduce Part IV by Non-Capital 
Losses


• Should the conditions in the previous slide apply;


• Sub-section 129(4.2) will allocate the recipient corporation’s non-capital loss against


the company’s NERDTOH account first; and then


• Any leftover against the company’s ERDTOH account.







Overview – Passive Income Grind


• The 2018 budget proposes to reduce the business limit for CCPC’s (and their 


associated corporations) that have significant income from passive investments;


• The measure proposes that the business limit will be reduced on a straight line basis 


for CCPC’s having between $50,000 and $150,000 in passive income;


• New grind will reduce $500,000 SBD limit by $5 for every $1 of AAII over and 


above $50,000 
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Overview – Passive Income Grind


• The proposed measure is similar to the “taxable capital grind” of the small 


business deduction already existing under section 125(5.1);


• Section 125(5.1) will change as a result of the new passive income proposals; 


• The new revised legislation will have a 3 formula test that will need to be 


calculated;


• It also includes a new concept called “Adjusted Aggregate Investment 


Income”
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Observations – Passive Income Grind


• $50,000 limit was based on $1,000,000 of capital invested at 5%


• Thresholds not indexed so:


• The implicit allowed capital decreases as rates rise!


• @7% it will take just over $700,000 of capital to earn $50,000


• Will take $2,150,000 (instead of $3,000,000) to earn $150,000


• Should the capital gains inclusion rate increase, it will result in greater Aggregate Adjusted 


Investment Income within the corporate group, therefore, you can reach the $50,000 limit 


quicker, will there be an adjustment to this limit should the capital gains inclusion rate increase?
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Observations – Passive Income Grind


• Non capital losses that have been incurred by a corporation do not impact the calculation of 


AAII;


• In the past whenever there is passive income and a non-capital loss that would eliminate the 


corporation's taxes owing; schedule 7 is missed being filled out in the tax return;


• As a result of the AAII calculation this can be fatal because AAII does not account for non-


capital losses or capital loss carryforwards therefore, further care must be taken to ensure that 


schedule 7 is indeed filled out to determine if there is a grind under sub-section 125(5.1) of the 


Act;
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Observations – Passive Income Grind
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Mr. X


Holdco


• Holdco generates $150,000 of Investment income;


• Opco’s SBD is fully eliminated as a result of the AAII generated in Holdco;


• Refundable tax on investment income is $46,000;


• Holdco pays a dividend to Mr. X of $121,053 to recover the refundable tax;


• Holdco gets a dividend refund of $46,000;


• However, Opco’s SBD is still clawed back;


• Was this an intended policy decision? 


• Whenever possible an investment should be held personally but consider the loss of the deferral


Opco







Observations – Passive Income Grind
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Mr. X


Realco Investco Opco


Loss of $300,000 Income of $300,000 Active Business 


Income of $500,000







Observations – Passive Income Grind


• Component “E” of the formula in 125(5.1) only accounts for AAII of the corporation or any 


corporation associated with it in the particular taxation year;


• However, AAII does not contemplate losses on passive assets in an associated corporation to 


be used to offset the AAII from another associated corporation;







Observations – Passive Income Grind


• The definition of aggregate investment income in section 129(4) accounts for the following for 
each of the associated corporations:


• Capital gains in excess of capital losses – paragraph (a) of the definition;


• Income from property – paragraph (b) of the definition;


in excess of the losses from property incurred by the corporation.


125(7) definition of Adjusted Aggregate Investment Income modifies the above for specific 
adjustments that are described in that provision.


The question is does AAII consolidate the losses in one associated company to the income in 
the other? Likely not.







Non-coterminous year ends


• Facts:


• A Co


• December 31st year end;


• Passive assets with a $50,000 accrued taxable capital gain;


• B Co


• June 30th year end;


• Passive assets with a $50,000 accrued taxable capital gain;


• C Co


• October 31st year end;


• Passive assets with a $50,000 accrued taxable capital gain;


Assuming A Co, B Co and C Co are associated in all the years in the next slide and there is no 
passive 


income is 2019;







A Co


B Co


C Co


Dec. 


31st, 


2020


Dec. 


31st, 


2021


Dec. 


31st, 


2022


Jun. 


30th, 


2020


Jun. 


30th, 


2021


Jun. 


30th, 


2022


Oct. 


30st, 


2020


Oct. 


31st, 


2021


Oct. 


31st, 


2022


Grind for A Co


Grind 


for B 


Co


Grind 


for C 


Co


AAII Calculation for A Co in fiscal 2021


AAII Calculation for B Co in fiscal 2022


AAII Calculation for C Co in fiscal 2022


AAII Calculation for B Co in fiscal 2021


AAII Calculation for C Co in fiscal 2021


AAII Calculation for A Co in fiscal 2022


50K 


CG


50K CG


50K CG







Non-coterminous year ends


• A co:


2020 Tax year


• Capital gain of B co will not impact its 2020 tax filing;
• 2020 AAII calculation will reflect 2019 AAII for associated group;
• No passive income grind in 2020 for A Co;


2021 Tax year


• Capital gain of B co will impact its 2021 tax filing;
• 2021 AAII calculation will include 2020 B Co capital gain;
• No passive income grind in 2021 for A Co as AAII is exactly $50,000;


2022 Tax year


• Capital gain of A co will impact its 2022 tax filing;
• 2022 AAII calculation will include 2021 A Co capital gain;
• 2022 AAII calculation will not include C Co’s capital gain as it was triggered in October 31st, 


2022 fiscal year end of C Co. passive income grind in 2022 for A Co as AAII is exactly $50,000;







Non-coterminous year ends


• B co:


2020 Tax year


• Capital gain of B co will not impact its 2020 tax filing;
• 2020 AAII calculation will reflect 2019 AAII for associated group;
• No passive income grind in 2020 for B Co;


2021 Tax year


• Capital gain of B co will impact its 2021 tax filing;
• 2021 AAII calculation will include 2020 B Co capital gain;
• No passive income grind in 2021 for B Co as AAII is exactly $50,000;


2022 Tax year


• Capital gain of A co will impact its 2022 tax filing;
• 2022 AAII calculation will include 2021 A Co capital gain;
• 2022 AAII calculation will not include C Co’s capital gain as it was triggered in October 31st, 


2022 fiscal year end of C Co.
• No passive income grind in 2022 for B Co as AAII is exactly $50,000;







Non-coterminous year ends


• C co:


2020 Tax year


• Capital gain of B co will not impact its 2020 tax filing;
• 2020 AAII calculation will reflect 2019 AAII for associated group;
• No passive income grind in 2020 for C Co;


2021 Tax year


• Capital gain of B co will impact its 2021 tax filing;
• 2021 AAII calculation will include 2020 B Co capital gain;
• No passive income grind in 2021 for C Co as AAII is exactly $50,000;


2022 Tax year


• Capital gain of A co will impact its 2022 tax filing;
• 2022 AAII calculation will include 2021 A Co capital gain;
• 2022 AAII calculation will not include C Co’s capital gain as it was triggered in October 31st, 


2022 fiscal year end of C Co.
• No passive income grind in 2022 for C Co as AAII is exactly $50,000;







Summary


• Capital gains claimed in 2020 calendar year $50,000;


• Capital gains claimed in 2021 calendar year $100,000;


Conclusion


• If the same gains are realized in one corporation with a calendar year end there would be a 
SBD grind for 2022; 


• However, if the same gains are realized in 3 different companies with non-coterminous year 
ends and timed properly the SBD grind could be avoided.


• If you have multiple corporations with passive assets such as portfolio investments there is a 
planning opportunity around the SBD grind by having non-coterminous year ends and 
strategically trigging your gains;







Anti-Avoidance Provision 125(5.2)


• There is a new anti avoidance provision legislated under the act for the passive income


proposals;


• The provision applies if:


• The corporation with the passive assets lends or transfers at any time directly or


indirectly, by means of a trust or otherwise, to another corporation that was related to it


but not associated to it; and


• It may reasonably be considered that one of the reasons for the transfer was made to


reduce the adjusted aggregate investment income for the transferor corporation for the


year.


If the avoidance provision does apply, then the transferor corporation and the transferee


corporation will be deemed to be associated to each other for the purposes of the AAII calculation


and the grind to the small business deduction;







Passive Income Rules – Possible Solution?


(If no lifetime capital gains exemption available)


Holdco Holdco 


Opco


Passive Income 


of $50,000


Passive Income 


of $50,000


Mr. Y
Mr. X


Passive Income 


of $50,000


50% Common shares 50% Common shares







Would 125(5.1)(b) Apply?


• Opco 1 and Opco 2 are associated;


• Opco 1 and Opco 2 share the SBD;


• SBD would be ground down under 125(5.1)(b) as the AAII for the associated group is


$100,000;


100 Common shares


AAII of 


$50,000


Mr. X Jr.Mr. X


AAII of $50,000


100 Common shares


Opco 2Opco 1


50 Common shares







Would 125(5.1)(b) Apply?


Opco 2Opco 1 AAII of $50,000


Mr. X Jr.Mr. X


AAII of $50,000


100 Common shares
100 Common shares


100 Class A preference shares 







Does OpCo #2 Get a Small Business Deduction?


• Mr. X does a share for share exchange for shares that meet the definition of a specified class of


shares under 256(1.1) of the Act to facilitate his estate plan;


• Opco 1 and Opco 2 are no longer associated for tax purposes;


• Assuming 256(5.1) or 256(5.11) do not apply, Opco 1 and 2 can now each have its own small


business deduction without the passive income grind under 125(5.1)(b);


• Has there been a transfer of property, from one corporation to another? No;


• Dad has transferred property to Opco 2 but in his personal capacity;


• Under 125(5.2) the transfer has to occur between corporations which is not the case here.







Would 125(5.1)(b) Apply?


LJP Sales Agency Inc. v R, (2004) 2 C.T.C. 2278 (TCC)


Mrs. X Mr. X


Passive Income of $100,000


Common shares


Division 


1


Division 


2







Would 125(5.1)(b) Apply?


LJP Sales Agency Inc. v R, (2004) 2 C.T.C. 2278 (TCC)


Passive Income of 


$50,000


Mrs. X Mr. X


Passive Income of 


$50,000


Common shares


Common shares


Division 2Division 1







Minimize the SBD Grind


• Step 1: Related party butterfly of 1 of the divisions to a separate corporation held by Mr. X;


• Step 2: Spousal rollover under 73(1);


• Does 125(5.2) apply?


• 125(5.2)(a) says “…lends or transfers property at any time…”


• 125(5.2)(b) says “…the other corporation is at the particular time related to the particular 


corporation but not associated with it;…”







Minimize the SBD Grind


• Plan is to separate estate plans for Mrs. X and Mr. X similar to LJP Sales Agency Inc. v R,


(2004) 2 C.T.C. 2278 (TCC);


• Mrs. X wants to leave her wealth to the kids


• Mr. X wants to leave his wealth to grandkids and charities.


• Would 125(5.2)(c) apply? “one of the reasons…”


• Therefore, the test is that none of the reasons was to avoid the passive income grind rules;


• Can a similar analysis as in LJP Sales Agency Inc. v R, (2004) 2 C.T.C. 2278 (TCC) apply


here? – 256(2.1) is a more lenient test than 125(5.2)(c);


• In conclusion this would be as a result of estate planning but not one of the reasons;


• In the future setting up new corporations can be critical – separate divisions with related


individuals to avoid the passive income grind;







Planning around ss. 125(5.1)


• Holdco has little or no AAII in the current or preceding taxation year;


• Passive Income Co owns real estate that has little or no AAII in the preceding calendar year but has a 


large capital gain in the current taxation year;


• Opco is using the full small business deduction;


• Passive Income Co, distributes all proceeds via an intercorporate dividend to Holdco;


• Passive Income Co, is sold to Mr. X for $1.00 


• Passive Income Co, in the current taxation year  winds up;


• Paragraph 88(1)(e.2) does not apply because of the pre-amble of 88(1) which states in order for it to 


apply immediately before the winding up not less than 90% of the shares of Passive Income Co. are 


owned by another taxable Canadian Corporation as this is a taxable wind-up under 88(2);


• Therefore, in the following taxation year of Opco, since Passive Income Co does not exist and hence not 


associated, the passive income grind should not apply;


Holdco


Passive Income Co. Opco


Mr. X (owner 


of Holdco)


Sale of shares of 


Passive Income Co.







Planning around ss. 125(5.1)


• Holdco has little or no AAII in the current or preceding taxation year;


• Passive Income Co is a non-CCPC (a company incorporated in Canada and continued in BVI);


• Passive Income Co owns real estate that has little or no AAII in the preceding calendar year but has a large 


capital gain in the current taxation year;


• Opco is using the full small business deduction;


• Passive Income Co, in the current taxation year  winds up into Holdco or Holdco and Passive Income Co 


amalgamate after the sale of its passive asset;


• Paragraphs 87(2)(j.92) or 88(1)(e.2) do not apply as Passive Income Co is not a taxable Canadian 


corporation


• Therefore, in the following taxation year of Opco, since Passive Income Co does not exist and hence not 


associated, the passive income grind should not apply;


Holdco


Passive Income Co. Opco







Rationale


• The anti avoidance rule in 125(5.2)(b) only applies when corporations are related but not associated 
at a particular time;


• Having a Real estate corporation separate and apart from an operating business should not trigger 
256(2.1) since they are associated;


• AAII of the corporation (Opco) and associated corporations (Holdco and Passive Income Co) is 
calculated for each taxation year of the corporation (Opco) and the associated corporation(s) (Holdco 
and Passive Income Co) that ended in the preceding calendar year;


• In the taxation year that ended in the preceding calendar all three companies had little or no 
AAII – Fact as passive income co had a rental property;


• In the current taxation year the AAII would be over $150,000 hence a grind is possible for Opco 
in the following taxation year; 


• However, since Passive Income Co no longer exists and paragraphs 87(2)(j.92) or 88(1)(e.2) do 
not deem Holdco to be the same company as Passive Income Co, it is not associated with Opco 
in the “particular taxation year” as required by variable “E” in 125(5.1)(b), because of the 
preamble of 88(1) and 87(1) of the Act; 







Non-CCPC and “Eligible Portion” of Capital Gains


• Per definition of AAII in subsection 129(4) and AII in subsection 125(7), AAII includes “the 


eligible portion of the corporation’s taxable capital gains for the year”


• “Eligible portion” is defined in subsection 125(7): 


• The portion of the capital gain from the disposition of property that “cannot be regarded 


as having accrued while the property , or a property for which it was substituted, was 


property of a corporation other than a Canadian-controlled private corporation…”


• Therefore, if a capital gain was accrued while the company was not a CCPC, it should not be 


included in the calculation of AAII the avoid the SBD grind;







Planning using 256(2)


Mr. X


Holdco # 1


Opco







Planning using 256(2)


• Facts:


• Opco is a CCPC and a “small business corporation”;


• Opco is a wholly owned sub of Holdco 1;


• Holdco 1 has AAII of $150,000


• Opco claims the full small business deduction;


• Opco does not create any AAII;


• Mr. X is the sole shareholder of the Holdco 1;


• Both Ms. and Mr. X work in the business;







Planning using 256(2)


Mr. X


Holdco # 1


Opco


Holdco # 2


Mrs. X







Planning using 256(2)


• Mr and Mrs. Perform a series of transactions to disassociate Opco from Holdco 1 via a related 


party 55(3)(a) butterfly;


• The anti – avoidance rule in 125(5.2) will apply in this case because:


• Holdco 1 has transferred property (Opco shares) to Holdco 2;


• Holdco 1 is related to, but not associated to Holdco 2; and


• Opco (a corporation) associated with Holdco 1 has reduced its variable “E” in 125(5.1) 


per paragraph 125(5.2)(c);


• 125(5.2) will deem Holdco 1 and Holdco 2 to be associated for tax purposes;







Planning using 256(2)


• Since Holdco 2 controls Opco it will be associated to Holdco 2;


• However, because of section 256(2) it will also be associated to Holdco 1 hence, the passive income 
grind will apply;


• Therefore, Holdco 1 and 2 are associated via 125(5.2) and Opco and Holdco 1 are associated as a 
result of 256(2);


• Consider filing an election under subparagraph 256(2)(b)(ii) to disassociate Opco and Holdco 1;


• Consideration must also be given to any intercorporate dividends issued by Opco to Holdco 1 prior to 
the reorganization as this could also associate the two companies under 125(5.2) but this is a factual 
analysis to see if “one of the reasons” was to reduce the passive income grind;


• Consideration should be given to the De-facto control rules under 256(5.1) and 256(5.11);


• Consideration should be given to the anti avoidance rule under 256(2.1) – one of the main reasons;







Connectedness under section 186


Opco


Holdco


Mr. X (unrelated 


to family trust)
Family 


Trust


10% Equity shares 


– Non voting


Voting control shares 


and 90% equity shares


• Provide Holdco 11% voting shares by issuing a special class of non-participating voting only 


shares;


• This will help in reducing the AAII for Holdco;







Rental Income: NCL and CCA – No Planning


Maximum annual CCA 


$100,000


Non-capital losses of      


$200,000


2019 2020 2021 2022


Rental Income   $70,000


CCA     $Nil


NCL      ($70,000)


Taxable Income         $Nil


AAII                       $70,000


Rental Income   $70,000


CCA     $Nil


NCL      ($70,000)


Taxable Income         $Nil


AAII                       $70,000


Rental Income   $70,000


CCA     $Nil


NCL      ($70,000)


Taxable Income         $Nil


AAII                       $70,000







Rental Income: NCL and CCA


• The rental income will be included in the calculation of AAII in 2020, 2021 and 2022;


• Non-capital losses do not reduce the AAII for the purposes of the calculation of 125(5.1);


• There will be AAII of $70,000 in 2020, 2021 and 2022;


• Thus, there would be SBD grind of $100,000 (or $20,000 * 5 pursuant to 125(5.1));


• Instead of applying NCL the company may consider claiming some CCA in 2020, 2021, 2022 so 
that AII is reduced to $50,000;







Rental Income: NCL and CCA – Planning


Maximum annual CCA 


$100,000


Non-capital losses of 


$200,000


2019 2020 2021 2022


Rental Income   $70,000


CCA     ($20,000)


NCL      ($50,000)


Taxable Income         $Nil


AAII                       $50,000


Rental Income   $70,000


CCA     ($20,000)


NCL      ($50,000)


Taxable Income         $Nil


AAII                      $50,000


Rental Income   $70,000


CCA     ($20,000)


NCL      ($50,000)


Taxable Income         $Nil


AAII                      $50,000







Application of FAPL to passive income grind


FAPL of $100,000


And non-capital 


losses of $200,000


2019 2020 2021 2022


FAPI of $70,000


FAPL    ($20,000)


NCL      ($50,000)


TI                  $Nil


AAII        $50,000


FAPI of $70,000


FAPL    ($20,000)


NCL      ($50,000)


TI                  $Nil


AAII        $50,000


FAPI of $70,000


FAPL    ($20,000)


NCL      ($50,000)


TI                  $Nil


AAII        $50,000







Application of FAPL to passive income grind


• The FAPI  will be included in the calculation of AAII in 2020, 2021 and 2022;


• Similar to the utilization of CCA to reduce AII to $50,000 in the international tax context a 
company may also consider utilization of FAPL as similar to CCA claiming of FAPL is 
discretionary 


• Non-capital losses do not reduce the AAII for the purposes of the calculation of 125(5.1);


• Therefore, it is beneficial to claim FAPL to reduce AII to $50,000







Utilization of capital loss carryforwards


• Per the definition of adjusted aggregate investment income in 125(7) capital loss 


carryforwards cannot be utilized to reduce AAII;


• Is there any planning available for which we can use these capital loss carryforwards?







Partnership planning – 40(3.12) loss


Mr. X


Holdco Opco


Partnership


• Capital losses of 1 Million;


• Investment portfolio of 


$1,000,000 with an accrued 


gain of $300,000







Partnership planning – 40(3.12) loss


• Step 1: Partnership created between holdco and opco whereby holdco is a limited partner and 


opco is a general partner;


• Step 2: Opco injects 1.1 Million of cash; 


• Step 3: Partnership pays Holdco 1 Million as a distribution, resulting in a capital gain under 


sub-section 40(3.1) and uses its capital loss carryforwards to offset the gain – AAII will be 


incurred in the current year. The partnership will retain $100,000 in cash in order that the 


partnership has a purpose;







Partnership planning – 40(3.12) loss


• Step 4: Whenever Holdco realizes a capital gain on the sale of the investments holdco would 


make an injection equal to the value of the capital gain to the partnership resulting in an 


increase in the ACB of the partnership interest and the investment portfolio in the 


partnership;


• Step 5: Holdco elects under 40(3.12) to recognize a capital loss in the year of the injection 


and offsets the capital gain in step 4;







Partnership planning – 40(3.12) loss


• The calculation of AAII accommodates current year capital losses but not prior year capital 


losses, hence there should be no AAII so long as Holdco injects into the partnership an amount 


equal to the capital gain incurred in Holdco;


• The avoidance provision under 125(5.2) should not apply because, Holdco and Opco are 


associated for tax purposes and not related (125(5.2)(b));


• This structure achieves the utilization of capital loss carryforward balances against AAII;







Other planning


• Rebalance portfolio investments to trigger more capital gains;


• Take a “big bath” approach and trigger all capital gains/losses in a particular taxation year; 


• Time capital losses to manage AAII;


• Life insurance;


• IPP







• Invest in more active assets;


• Take advantage of the fact that Ontario does not follow the federal passive income rules;


• Distribute passive assets to individuals and trusts so that they do not impact the calculation 


of AAII;


• Consider the loss of the deferral;


• Better on an integrated basis to own passive assets personally;


• Is the trust carrying on a business? If so TOSI rules may apply;


• Does 120.4(1.1)(d)(B) apply here? 


Other planning







• Isolate incidental active business income vis a vie true passive income as incidental 


income is not subject to the calculation of AAII;


• Isolate expenses related to AAII and allocate them accordingly to reduce AAII;


Other planning







• Consider borrowing specifically for investment assets while using corporate surplus 


to invest in active assets, this way you can write off the interest expense against 


passive income;


• Strategic deductions under 20(1)(e) to reduce the passive income can help in 


increasing the small business deduction claim;


Other planning







• Consider using the capital gains reserve under sub-paragraph 40(1)(iii);


• Previously it did not matter if the company has non-capital losses to absorb the taxable 


capital gain;


• However, since AAII does not account for non-capital losses a reserve should be 


considered to reduce the capital gain on the sale of a passive asset for which proceeds 


have not been received;


Other planning







Unexpected places where the passive income 
grind would apply


• The un-intended application of 55(2)  - deemed capital gain;


• Disposition of the shares of a foreign affiliate, as the foreign affiliate shares can never be 


considered to be an active asset;


• Watch for a possible adjustment for 91(4) for FAPI generated by a foreign affiliate in a 


high tax jurisdiction;







Unexpected places where the passive income 
grind would apply


• Negative ACB of a partnership interest, more detailed calculations for partnership interests 


will be required;


• Denial of expenses allocated to investment income as a result of paragraph 18(1)(a) and 


section 67;


• 94.1 offshore investments and imputed income;


• 17(1) income inclusion for loans to non-residents;







Unexpected places where the passive income 
grind would apply


• The definition of AAII in subsection 125(7) indicates that losses from a disposition of an 
active capital asset does not reduce the AAII of a corporation;


• For example:


• ABC co had disposed of a passive capital asset being marketable securities for a gain;


• ABC co has also disposed off for a loss a share of a private corporation that meets the 
QSBC test as an active asset as defined under subsection 125(7); 


• Proper planning to reduce the AAII would be to see additional “loss position” marketable 
security or ensure that at the time of disposition the shares of the private corporate were 
not considered to be an active asset as defined under subsection 125(7);







SBD in Ontario – Integrated with full SBD
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ON 100,000                  100.00%


Dec 31, 2020 (53,530)                   ∞ (53.53%)


Jan 1, 2020 46,470                    46.47%


CCPC


100,000                  100,000                  100.00%


(9,000)                     (9.00%)


-                             -


-                             -


(3,500)                     (3.50%)


-                             -


100,000                  -                             -


500,000                  87,500                    87.50%


(41,471)                   ∞ (41.47%)


46,029                    46.03%


-                             


-                             (441)                        (0.44%)


-                             41,030                    41.03%


-                             -                             


-                             -                             


-                             


Corporate details Earned by individual % of income


Active business income Income earned


Other Canadian investment income (Part I tax - non-refundable)


Income earned Earned by corporation % of income


Type of corporation Notes Average tax rate: 53.53%


Tax year ending (Tax payable by individual)


Tax year starting Net amount to the individual


Tax province Income earned


Personal service business income Notes Average tax rate: 53.97%


Taxable capital (Tax payable by individual)


Adjusted Aggregate Investment Income Net amount to the individual


Income subject to Federal SBD Dividend refund - NE/RDTOH


Business limit allocated Available for distribution


Other than eligible dividends (ON corporate tax)


Dividend refund - ERDTOH


Net capital gains (Part I tax - refundable)


Eligible dividends (Part IV tax)


ERDTOH ending balance


Cost of labour Capital dividends paid


Cost of M&P labour NE/RDTOH ending balance


Cost of capital Tax savings (cost) using corporation


Cost of M&P capital Tax deferral advantage (cost)


M&P details Summary of results % of income







SBD in Ontario – Integrated with no SBD
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ON 100,000                  100.00%


Dec 31, 2020 (53,530)                   ∞ (53.53%)


Jan 1, 2020 46,470                    46.47%


CCPC


100,000                  100,000                  100.00%


(15,000)                   (15.00%)


-                             -


-                             -


(11,500)                   (11.50%)


-                             -


-                             -                             -


-                             73,500                    73.50%


(29,038)                   ∞ (29.04%)


44,462                    44.46%


-                             


-                             (2,009)                     (2.01%)


-                             27,030                    27.03%


-                             -                             


-                             -                             


-                             


Corporate details Earned by individual % of income


Active business income Income earned


Other Canadian investment income (Part I tax - non-refundable)


Income earned Earned by corporation % of income


Type of corporation Notes Average tax rate: 53.53%


Tax year ending (Tax payable by individual)


Tax year starting Net amount to the individual


Tax province Income earned


Personal service business income Notes Average tax rate: 55.54%


Taxable capital (Tax payable by individual)


Adjusted Aggregate Investment Income Net amount to the individual


Income subject to Federal SBD Dividend refund - NE/RDTOH


Business limit allocated Available for distribution


Other than eligible dividends (ON corporate tax)


Dividend refund - ERDTOH


Net capital gains (Part I tax - refundable)


Eligible dividends (Part IV tax)


ERDTOH ending balance


Cost of labour Capital dividends paid


Cost of M&P labour NE/RDTOH ending balance


Cost of capital Tax savings (cost) using corporation


Cost of M&P capital Tax deferral advantage (cost)


M&P details Summary of results % of income







SBD in Ontario – Integrated with no SBD and AAII
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ON 100,000                  100.00%


Dec 31, 2020 (53,530)                   ∞ (53.53%)


Jan 1, 2020 46,470                    46.47%


CCPC


100,000                  100,000                  100.00%


(15,000)                   (15.00%)


-                             -


-                             -


(3,500)                     (3.50%)


-                             -


-                             -                             -


500,000                  81,500                    81.50%


(32,830)                   ∞ (32.83%)


150,000                  48,670                    48.67%


-                             


-                             2,200                      2.20%


-                             35,030                    35.03%


-                             -                             


-                             -                             


-                             


Active business income Income earned


Other Canadian investment income (Part I tax - non-refundable)


Income earned Earned by corporation % of income


Type of corporation Notes Average tax rate: 53.53%


Tax year ending (Tax payable by individual)


Tax year starting Net amount to the individual


Tax province Income earned


Personal service business income Notes Average tax rate: 51.33%


Taxable capital (Tax payable by individual)


Adjusted Aggregate Investment Income Net amount to the individual


Income subject to Federal SBD Dividend refund - NE/RDTOH


Business limit allocated Available for distribution


Other than eligible dividends (ON corporate tax)


Dividend refund - ERDTOH


Net capital gains (Part I tax - refundable)


Eligible dividends (Part IV tax)


ERDTOH ending balance


Cost of labour Capital dividends paid


Cost of M&P labour NE/RDTOH ending balance


Cost of capital Tax savings (cost) using corporation


Cost of M&P capital Tax deferral advantage (cost)


M&P details Summary of results % of income







SBD in New Brunswick – Integrated with full SBD
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NB 100,000                  100.00%


Dec 31, 2020 (53,300)                   ∞ (53.30%)


Jan 1, 2020 46,700                    46.70%


CCPC


100,000                  100,000                  100.00%


(9,000)                     (9.00%)


-                             -


-                             -


(2,500)                     (2.50%)


-                             -


100,000                  -                             -


500,000                  88,500                    88.50%


(42,257)                   ∞ (42.26%)


46,243                    46.24%


-                             


-                             (457)                        (0.46%)


-                             41,800                    41.80%


-                             -                             


-                             -                             


-                             


Corporate details Earned by individual % of income


Active business income Income earned


Other Canadian investment income (Part I tax - non-refundable)


Income earned Earned by corporation % of income


Type of corporation Notes Average tax rate: 53.30%


Tax year ending (Tax payable by individual)


Tax year starting Net amount to the individual


Tax province Income earned


Personal service business income Notes Average tax rate: 53.76%


Taxable capital (Tax payable by individual)


Adjusted Aggregate Investment Income Net amount to the individual


Income subject to Federal SBD Dividend refund - NE/RDTOH


Business limit allocated Available for distribution


Other than eligible dividends (NB corporate tax)


Dividend refund - ERDTOH


Net capital gains (Part I tax - refundable)


Eligible dividends (Part IV tax)


ERDTOH ending balance


Cost of labour Capital dividends paid


Cost of M&P labour NE/RDTOH ending balance


Cost of capital Tax savings (cost) using corporation


Cost of M&P capital Tax deferral advantage (cost)


M&P details Summary of results % of income
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NB 100,000                  100.00%


Dec 31, 2020 (53,300)                   ∞ (53.30%)


Jan 1, 2020 46,700                    46.70%


CCPC


100,000                  100,000                  100.00%


(15,000)                   (15.00%)


-                             -


-                             -


(14,000)                   (14.00%)


-                             -


-                             -                             -


-                             71,000                    71.00%


(23,790)                   ∞ (23.79%)


47,210                    47.21%


-                             


-                             510                         0.51%


-                             24,300                    24.30%


-                             -                             


-                             -                             


-                             


Corporate details Earned by individual % of income


Active business income Income earned


Other Canadian investment income (Part I tax - non-refundable)


Income earned Earned by corporation % of income


Type of corporation Notes Average tax rate: 53.30%


Tax year ending (Tax payable by individual)


Tax year starting Net amount to the individual


Tax province Income earned


Personal service business income Notes Average tax rate: 52.79%


Taxable capital (Tax payable by individual)


Adjusted Aggregate Investment Income Net amount to the individual


Income subject to Federal SBD Dividend refund - NE/RDTOH


Business limit allocated Available for distribution


Other than eligible dividends (NB corporate tax)


Dividend refund - ERDTOH


Net capital gains (Part I tax - refundable)


Eligible dividends (Part IV tax)


ERDTOH ending balance


Cost of labour Capital dividends paid


Cost of M&P labour NE/RDTOH ending balance


Cost of capital Tax savings (cost) using corporation


Cost of M&P capital Tax deferral advantage (cost)


M&P details Summary of results % of income







SBD in New Brunswick – Integrated with no 
SBD and AAII
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NB 100,000                  100.00%


Dec 31, 2020 (53,300)                   ∞ (53.30%)


Jan 1, 2020 46,700                    46.70%


CCPC


100,000                  100,000                  100.00%


(15,000)                   (15.00%)


-                             -


-                             -


(2,500)                     (2.50%)


-                             -


-                             -                             -


500,000                  82,500                    82.50%


(29,138)                   ∞ (29.14%)


150,000                  53,362                    53.36%


-                             


-                             6,662                      6.66%


-                             35,800                    35.80%


-                             -                             


-                             -                             


-                             


Corporate details Earned by individual % of income


Active business income Income earned


Other Canadian investment income (Part I tax - non-refundable)


Income earned Earned by corporation % of income


Type of corporation Notes Average tax rate: 53.30%


Tax year ending (Tax payable by individual)


Tax year starting Net amount to the individual


Tax province Income earned


Personal service business income Notes Average tax rate: 46.64%


Taxable capital (Tax payable by individual)


Adjusted Aggregate Investment Income Net amount to the individual


Income subject to Federal SBD Dividend refund - NE/RDTOH


Business limit allocated Available for distribution


Other than eligible dividends (NB corporate tax)


Dividend refund - ERDTOH


Net capital gains (Part I tax - refundable)


Eligible dividends (Part IV tax)


ERDTOH ending balance


Cost of labour Capital dividends paid


Cost of M&P labour NE/RDTOH ending balance


Cost of capital Tax savings (cost) using corporation


Cost of M&P capital Tax deferral advantage (cost)


M&P details Summary of results % of income







Ontario Integration Numbers


• 53.97% - Subject to SBD rates both Federally and in Ontario


• 51.33% - Subject to top rate Federal, SBD rate in Ontario


• 2.64% - Tax cost of maintaining Federal SBD on an integrated basis 


• Integrated tax rate in Ontario drops because even though SBD rates are used in Ontario 


the dividend paid to the shareholder is an eligible dividend;


• The difference is larger in New Brunswick


• Planning - move corporations to Ontario or New Brunswick? 







New Brunswick Integration Numbers


• 53.76% - Subject to SBD rates both Federally and in New Brunswick


• 46.64% - Subject to top rate Federal, SBD rate in New Brunswick


• 7.12% - Tax cost of maintaining Federal SBD on an integrated basis 


• Integrated tax rate in New Brunswick drops because even though SBD rates are used in New 


Brunswick the dividend paid to the shareholder is an eligible dividend;


• Planning - move corporations to Ontario or New Brunswick? 
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Agenda


• Background


• Recent Case Law and CRA Technical Interpretations


• Potential Budget Changes


• Capital Gains Strips Planning Examples:


o Accelerated Capital Gains (while hedging your bets)


o Use of Accommodating Party


o Appreciated Property and Existing Retained Earnings


o QSBC Share Surplus Strip


Capital Gains Strips – How to do it and How Risky is It







Background – Capital Gains versus Dividend Rates


• BC 2019 Tax Rates for Illustration Purposes:


o Personal Capital Gains Rate 24.9%


o Personal Ineligible Dividend Rate 44.64%


o Personal Eligible Dividend Rate 31.44% 


o Capital gains are taxed at a lower rate than corporate 


dividends in the hands of individuals


o Therefore, instead of paying a dividend, extract funds 


from the corporation by triggering a capital gain 


(“surplus stripping”)


Capital Gains Strips – How to do it and How Risky is It







Background – Legislative Limits to Surplus Striping


• ITA 84.1:


o Prevents non-arm’s length surplus stripping with 


tax-free adjusted cost base (“ACB”) (either via 


V-Day or the lifetime capital gains exemption 


(“LCGE”))


o The CRA attempted to restrict surplus stripping 


beyond ITA 84.1, but case law generally 


indicates that there is no overall scheme in the 


Act against surplus stripping (e.g. Gwartz)


Capital Gains Strips – How to do it and How Risky is It







Background - Legislative Limits to Surplus Striping


• 2015 CTF Roundtable Question 4:


o The CRA is asked whether the General Anti-Avoidance Rule 
(“GAAR”) applies to a triggering of s.55(2) capital gain by 
intentionally no filing a 55(5)(f) designation, in order to generate 
capital dividend account (“CDA”) to surplus strip


o The CRA response, citing:


Although the GAAR Committee considered that the Transactions 
circumvented the integration principle, it recommended that the GAAR 
not be applied. The GAAR Committee was of the view that it would be 
unlikely that the GAAR could be successfully applied to the Transactions 
given the current state of the jurisprudence. It was also recognized that 
results similar to those obtained from the Transactions could be 
achieved in a variety of ways.


o Paragraph 55(5)(f) is since amended to make the designation 
automatic, but the underlying message that the Act has no overall 
scheme against capital gain surplus  tripping still holds.


Capital Gains Strips – How to do it and How Risky is It







Background - Legislative Limits to Surplus Striping


• ITA 84(2):


o Imposes dividend treatment where corporate property 
distributed or otherwise appropriated in any manner 
whatever to or for the benefit of the shareholders, on the 
winding-up, discontinuance or reorganization of its 
business


o Potentially applies to inter-vivos or post-mortem pipeline


o 2013 Federal Court of Appeal decision of Macdonald


o CRA accepted post-mortem pipeline on case-by-case 
basis: cannot be ‘cash box’, Opco’s business continues 
>1 year followed by a progressive distribution


Capital Gains Strips – How to do it and How Risky is It







Background - Legislative Limits to Surplus Striping


• Retrospective – July 18 Proposal Surplus Strip Rule


o July 18, 2017 budget originally proposed changes to 


section 84.1 and the introduction of an anti-


avoidance provision under 246.1


o If implemented, would likely have completely 


eliminated surplus stripping as a tax planning tool


o Federal government announced on October 19, 2017 


that they were no longer moving forward with either 


of the changes


Capital Gains Strips – How to do it and How Risky is It







Review of S. 84.1 and July 2017 Proposed Changes 


(Abandoned)


 The basic conditions for ITA 84.1(1) applying are:


 An individual resident in Canada disposes of shares that are capital


property (the “taxpayer”);


 The shares being disposed of are shares of a corporation resident in


Canada (the “subject corporation”);


 The disposition is made to another corporation (the “purchaser


corporation”) with which the taxpayer does not deal at arm’s length;


and


 Immediately after the disposition, the subject corporation is


connected to the purchaser corporation (pursuant to ITA 186(4) and


186(2)).


 If conditions are met, potential consequences are 84.1(a) paid-up


capital (“PUC”) grind and/or 84.1(1)(b) deemed dividend.
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Review of S. 84.1 and July 2017 Proposed 


Changes (Abandoned)


 84.1(1)(a) functions as a PUC grind. If new shares of the
purchaser corporation were issued as consideration for
subject shares, then PUC of the issued shares are reduced
by:


(A – B) * C / A


 Where A is the increase in PUC of all shares of the purchaser
corporation as a result of the issuance of the new shares.


 Where B is the greater of:


 PUC of the subject corporation’s shares, immediately before their sale.


 ACB of the subject corporation’s shares to the taxpayer immediately
before their sale, excluding the 1972 V-Day value and LCGE on the
calculation of ACB.


 Where C is the increase in PUC of the particular class of shares as a
result of the issue of the new shares.
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“Hard 


basis” 


of 


subject 


shares







Review of S. 84.1 and July 2017 Proposed Changes 


(Abandoned)


 84.1(1)(b) deems a dividend to be paid from the purchaser


corporation to the taxpayer equal to:


(A + D) – (E + F)


 Where A is the increase in PUC of all shares of the purchaser


corporation before the application of 84.1(1)(a).


 Where D is the fair market value (“FMV”) of non-share


consideration, other than the new shares, received by the taxpayer


from the purchaser corporation for the subject shares.


 Where E is the greater of:


 The PUC of the subject shares immediately before their sale.


 The ACB of the subject shares, immediately before their sale, excluding


the 1972 V-Day value and LCGE on the calculation of the ACB.


 Where F is the PUC grind calculated in 84.1(1)(a)
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Total tax 


basis 


received


“Hard 


basis” of 


subject 


shares 


plus 


84.1(1)(a) 


PUC 


Grind







Review of S. 84.1 and July 2017 Proposed Changes (Abandoned)
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… where a share disposed of by a taxpayer was acquired by the taxpayer after 1971


from a person with whom the taxpayer was not dealing at arm's length, was a share


substituted for such a share or was a share substituted for a share owned by the


taxpayer at the end of 1971, the ACB to the taxpayer of the share at any time shall be


deemed to be the amount, if any, by which its ACB to the taxpayer, otherwise


determined, exceeds the total of …


(ii) the total of all amounts each of which is an amount determined after 1984 under


subparagraph 40(1)(a)(i) in respect of a previous disposition of the share or a share for


which the share was substituted (or such lesser amount as is established by the


taxpayer to be the amount in respect of which a deduction under section 110.6 was


claimed) by the taxpayer or an individual with whom the taxpayer did not deal at arm's


length;


Applies even if Opco shares acquired on arm’s length transaction


ACB is reduced by any capital gain previously reported by taxpayer 


or a non-arm’s length individual after 1984 in respect of the 


share or a substituted share !!


Proposed amendment was effective for dispositions occurring after July 17, 2017


ACB modification clause in ITA 84.1(2)(a.1)







Review of S. 84.1 and July 2017 Proposed 


Changes (Abandoned)


 Proposed ITA 246.1:


 If as part of a series of transactions:


 A resident individual receives an amount, directly or indirectly,


from a non-arm’s length individual; and


 There was a property disposition or increase/decrease in PUC; and


 It is reasonable to consider that one purpose of the series of


transactions was to significantly reduce assets of a private


corporation in a manner, as a result of the distribution of corporate


property, that avoids taxes otherwise payable by the individual.


 Amount received by individual becomes a deemed dividend.


 Also, any capital gains derived from the series of transactions


are precluded from the capital dividend account.


12







Recent Case Law and CRA Technical Interpretations


• Descarries 2014 TCC 75 and 2015 CTF Conference – CRA 


Roundtable – Q11


• Pomerleau 2016 D.T.C. 1206


• CRA Technical Interpretation 2016-0625001E5


• Take Aways:


o Surplus stripping directly or indirectly using ‘soft basis’ 


will be caught under either section 84.1 or GAAR


o Surplus stripping with tax-paid ACB appears to be 


acceptable to the Courts


Capital Gains Strips – How to do it and How Risky is It







Capital Gains Strips – How to do it and How Risky is It


Recent Case Law and CRA Technical Interpretations


 Four “hall marks” suggested by DOF:


 Ceasing Control of Business


 Children to Continue long-term operation of 


business


 No continuing financial interest


 No further participation in management


Principal Residence Exemption – New Rules







Capital Gains Strips – How to do it and How Risky is It


Recent Case Law and CRA Technical Interpretations


 Joint Committee’s submission critical of DOF’s strict 


conditions


 CALU’s submission looked at Quebec’s new rules 


& US rules


 CALU suggested their own “hallmarks”


Principal Residence Exemption – New Rules







Potential Budget Changes


• Reinstate July 18, 2017 Proposals?


• Increase Capital Gains Inclusion Rate:


o Increase from 50% to 2/3rd’s inclusion (24.9% to 


33.2%)


o Increase from 50% to 75% inclusion (24.9% to 


37.4%)


Capital Gains Strips – How to do it and How Risky is It







Capital Gains Strips Planning Examples –


Accelerated Capital Gains


• Accelerate sale of corporate (or personal) assets to 


prior to 2020 Federal Budget


o Anticipated sale of asset within one year anyways?


o Transfer of Assets to corporation (corporate or personal) 


pursuant to Section 85 prior to Budget:


• Trigger capital gains using elected amount if rates increase


• Elect at cost if rates do not increase


• Higher corporate capital gains (27.86%) rate versus personal 


(24.9%)


• Filing deadline April 30, 2021 (cover two budgets?)


Capital Gains Strips – How to do it and How Risky is It







Capital Gains Strips Planning Examples –


Accelerated Gain in Corporate Assets
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Mr. B


Holdco


Cash: $400,000Real Estate (Land):


FMV $1,000,000


ACB $400,000







Capital Gains Strips Planning Examples –


Accelerated Gain in Corporate Assets


19


Mr. B


Newco
(RE $1M 


ACB 


$800K)


Holdco
(Cash 


$400K)


Capital dividend 


and taxable 


dividend totaling 


$400K (paid with 


cash)


Internal s.85(1) of 


Land, elect at 


$800,000 to trigger 


$400,000 capital gain.


S.85 Rollover of 


Real Estate







Capital Gains Strips Planning Examples –


Accelerated Gain in Corporate Assets


• Results:


o Corporate capital gains tax triggered on a flow through 
basis rather than dividend rates (27.86% versus 31.44% 
or 44.64%)


o Increased cost base of corporate assets 


• Watch out for recapture on depreciable assets


o Bare Trust arrangement to mitigate PTT for real estate?  
Could just sell portfolio investments.


o Plan timing of filing and elected amount relative to any 
Federal budget changes 


Capital Gains Strips – How to do it and How Risky is It







Capital Gains Strips Planning Examples –


Accelerated Gains in Shares of Company (Plan A)
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Mr. B


Opco


Newco


Cash: $400,000Business Assets:


$600,000


S.85 Rollover


FMV: $1,000,000


ACB & PUC: $0







Capital Gains Strips Planning Examples –


Accelerated Gains in Shares of Company
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Mr. B


Opco


Newco


Cash: $400,000
Business Assets


FMV: $1,000,000


ACB & PUC: $0


Move cash by 


dividend, loan, 


or wind-up.


Capital dividend 


and taxable 


dividend.


Class B


Internal s.85(1) share 


exchange for new low 


PUC Class B shares, 


elect at $400,000 of 


capital gain.







Capital Gains Strips Planning Examples –


Accelerated Gains in Shares of Company


 Results:


 No deemed dividend on share exchange because PUC


remains low.


 Newco recognizes $400,000 capital gain and triggers


CDA and RDTOH.


 Mr. B receives $200,000 of tax-free capital dividend


from CDA, and approximately $200,000 of ineligible


dividends to recover RDTOH.


 Effective tax rate of 27.86% on a flow through basis to


extract $400,000 of cash (potential for lower rate see


Plan B re accelerating gain in personal shares).
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Capital Gains Strips Planning Examples –


Accelerating Capital Gain in Personal Assets
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Mr. C


Holdco 


(Cash 


$1M)


Portfolio 


Investments:


FMV $1,000,000


ACB $400,000







Capital Gains Strips Planning Examples –


Accelerating Capital Gain in Personal Assets
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Mr. C


Holdco 
(portfolio 


investments 


$1M)


Transfer portfolio 


investments to Opco 


for Class B shares with 


PUC equal to elected 


amount or P-Note, 


elect at $1M $600,000 


of capital gain.


Mr. C recognizes 


$600,000 of capital gain 


and pays personal tax 


on capital gain.  PUC 


paid out with corporate 


cash.


Cash $1,000,000


$1,000,000 P-


Note or shares 


with $1,000,000 


PUC.







Capital Gains Strips Planning Examples –


Accelerating Capital Gain in Personal Assets


• Results:


o Extract $1M cash from company at 24.9% rather than 


dividend rates (44.64% or 31.44%)


o Watch out for higher corporate capital gains rates on 


future appreciation of portfolio investments (27.86% 


versus 24.9%)


o Plan timing of filing and elected amount relative to 


any Federal budget changes  (say April 30, 2021 for 


potential two years of budgets)


Capital Gains Strips – How to do it and How Risky is It







Capital Gains Strips Planning Examples –


Accelerating Capital Gain in Personal Shares (Plan B)
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Mr. C


Opco


Cash: $400,000Business Assets:


$600,000


Class B


ACB: $400,000


PUC: $0


Internal s.85(1) share 


exchange for new low 


PUC Class B shares, 


elect at $400,000 of 


capital gain.


Mr. C recognizes 


$400,000 of capital gain 


and not claim LCGE. 


Pays personal tax on 


capital gain.







Capital Gains Strips Planning Examples –


Accelerating Capital Gain in Personal Shares (Plan B)
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Mr. C


Opco


$400,000 P-Note 


or shares with 


$400,000 PUC.


Section 84.1 will not 


apply because 


immediately before the 


disposition the greater 


of PUC and hard ACB is 


$400,000.
Newco







Capital Gains Strips Planning Examples –


Accelerating Capital Gain in Personal Shares (Plan B)
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Mr. C


Opco


Repay P-note or 


return PUC.


Move cash via 


dividend, loan, 


or wind-up.


Newco


Cash: $400,000Business Assets:


$600,000







Capital Gains Strips Planning Examples –


Accelerated Gains in Shares of Company


 Results:


 No deemed dividend on share exchange because PUC


remains low.


 Mr. C recognizes $400,000 capital gain pays personal


tax.


 Cash extracted via promissory note or PUC on a tax


free basis.


 Effective tax rate of 24.9% to extract $400,000 of cash


(versus 27.86% on a flow through basis in Plan A).
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Capital Gains Strips Planning Examples -


Use of Accommodating Party
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Mr. 


A


Opco


100 C/S FMV: $1,000,000


ACB & PUC: $0


Cash: $400,000


Business Assets: 


$600,000


FMV = Cost Amount


Objective: Withdraw 


$400,000 cash tax 


efficiently.


Base case: $400,000 of 


dividend subject to tax 


between 31% to 45%.
Safe income 


on hand 


(“SIOH”):


$1,000,000







Capital Gains Strips Planning Examples -


Use of Accommodating Party


32


Mr. 


A


Opco


100 C/S


40 C/S FMV: $400,000


ACB: $400,000


PUC: $0
60 C/S


Non-


arm’s 


length 


(NAL) 


Person


Sell 40 C/S for $400,000 


P-Note







Capital Gains Strips Planning Examples -


Use of Accommodating Party
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Mr. A


Opco
40 C/S


60 C/S


NAL 


Person


$400,000 P-Note


Newco


1 C/S


$400,000 P-Note


S84.1 does not apply to 


deem any dividend to 


the non-arm’s length 


person because the 40 


Opco C/S has $400,000 


of tax-paid hard basis. 







Capital Gains Strips Planning Examples -


Use of Accommodating Party
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Mr. A


Opco


40 C/S


60 C/S


NAL 


Person


$400,000 P-Note


Repayment


Newco


1 C/S $400,000 P-Note


Repayment


Cash: $400,000Business Assets
Redemption of 


Opco shares







Capital Gains Strips Planning Examples -


Use of Accommodating Party


 Result:


 Extracted $400,000 cash at capital gains
rate, i.e. 24.9%


 Redemption of Opco shares result in
subsection 84(3) deemed dividend.


 No Part I income tax because of subsection
112(1) and because 55(2) will not apply
since the redeemed shares have full ACB
(and because of sufficient SIOH).


 No Part IV tax because Newco and Opco
are connected.
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Capital Gains Strips Planning Examples -


Corporate Appreciated Property and Existing 


Retained Earnings
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Mr. D


Opco


100 C/S
FMV: $2,000,000


ACB & PUC: $0


Cash: $400,000Business Assets:


$600,000


Goodwill FMV: 


$1,000,000


Cost amount: $0


$1,000,000 SIOH 


(Retained Earnings)







Capital Gains Strips Planning Examples -


Corporate Appreciated Property and Existing 


Retained Earnings
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Mr. D


Opco


ACB & PUC: 


$400,000


Goodwill UCC: 


$200,000*


s.85(1) transfer of 


business to 


Newco, electing a 


$400,000 capital 


gain.


Newco


*s.13(7)(e) grinds 


UCC by half the gain 


on a NAL sale


Opco recognizes $400,000 capital 


gain; pays corporate tax (generates 


CDA and RDTOH). Opco pays capital 


and ineligible taxable dividends)


Mr. D pays Personal tax on ineligible 


dividend


Effective tax rate on a flow through 


basis of 27.86%.


In addition, UCC of $200,000 


available for future CCA claims.


Note that if Newco borrowed to 


acquire business, the interest will be 


deductible and the cash can be used 


for distribution.


Business 


assets







Capital Gains Strips Planning Examples -


QSBC Share Surplus Strips


Mr. X


Professional 


Corporation -


QSBC


Holdco


100%


Trustee


Control 


shares


Growth 


shares


Child > 18


Beneficiary







Capital Gains Strips Planning Examples -


QSBC Share Surplus Strip


Mr. X


Professional 


Corporation -


QSBC


Holdco


100%


Trustee


Control 


shares


Growth 


shares


Child > 18


Beneficiary


Preferred share stock dividend to trust


Stock dividend 


preferred shares







Capital Gains Strips Planning Examples -


QSBC Share Surplus Strip


Mr. X


Professional 


Corporation -


QSBC


Holdco


100%


Trustee


Control 


shares


Growth 


shares


Child > 18


Beneficiary


Preferred shares sold by Trust to Mr. X for a promissory note


Preferred 


shares*


P-note payable


*taxable capital gain allocated to child 


but no capital gain exemption claimed







Capital Gains Strips Planning Examples -


QSBC Share Surplus Strip


Mr. X


Professional 


Corporation -


QSBC


Holdco


100%


Trustee


Control 


shares


Growth 


shares


Child > 18


Beneficiary


Preferred shares sold by Mr. X to Holdco for a promissory note


Preferred 


shares


P-note payable


P-note payable







Capital Gains Strips Planning Examples -


QSBC Share Surplus Strip


Mr. X


Professional 


Corporation -


QSBC


Holdco


100%


Trustee


Control 


shares


Growth 


shares


Child > 18


Beneficiary


Preferred shares redeemed for cash


P-note payable


P-note payable


*preferred shares redeemed for cash –


no longer outstanding


Preferred 


shares 


redeemed*


Cash







Capital Gains Strips Planning Examples -


QSBC Share Surplus Strip


Mr. X


Professional 


Corporation -


QSBC


Holdco


100%


Trustee


Control 


shares


Growth 


shares


Child > 18


Beneficiary


Both promissory notes repaid


*Cash flowed from Holdco to Mr. X and 


from Mr. X to Trust. 50% of cash owing 


to Child


Cash*







Capital Gains Strips Planning Examples -


QSBC Share Surplus Strip


 Shares may qualify as QSBC shares regardless of 


type of business


 May consider corporate beneficiary to permit 


regular purification of the operating company


 GAAR challenge may be difficult for CRA without 


legislative amendments







Questions?
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Payment and Filing Extensions


• The terminal return due date of a deceased taxpayer may
be extended depending on when the taxpayer died.


• If the taxpayer passes away after October of the year of
death but before the regular filing due date for the year,
the deadline is later of regular due date or six months after
death.


• For June 15 filers, deadline remains June 15 unless the
death occurs between December 16 to 31.


• For April 30 filers, deadline remains April 30 unless death
occurs between November and December.


• The policy objective is to always allow at least 6 months to
file the terminal return.







Payment and Filing Extensions


• The filing due date for the deceased’s spouse/common-
law partner’s return for the year of death is the same as
the deceased.


• If a “tainted” spousal trust was created then the terminal
return is due 18 months after death, but
spouse/common-law partner does not get this.


– If spouse, for whatever reasons, decides to give up her
entitlement under the trust, the trust will no longer
be a spousal trust and no 18 months extension.







Payment and Filing Extensions


• The balance owing on the terminal return is due 6
months from death if the person dies between
October of the year and May of next year.


• Presumably same policy objective as the filing
deadline, HOWEVER:


– This does NOT apply to the spouse/common-law
partner!!!!!!!!!


• No equivalent for “tainted” spousal trust.







Rights or Things


• The legal representative of a deceased taxpayer may elect
to file a separate tax return for the deceased and report the
income from “rights or things”.


• Rights or things typically includes amounts accrued to the
deceased but not yet received, like bonus, or dividends
declared but not yet received.


• This allows multiplication of certain tax credits (e.g., basic
personal amount & age credit) and saves more tax for the
deceased taxpayer.


• Election must be filed no later than the later of:
– one year after date of death; and
– 90 days after the date of the notice of assessment of the


terminal return.







Rights or Things


• However, if the rights or things are distributed to the
beneficiaries before the election deadline then the
amounts are included in the beneficiaries’ income
and not the deceased nor on a separate return, per
ss. 70(3).


• Note the reference is to election deadline not when
the election is filed. So if the election is filed a
month after death, but rights or things are
distributed in say 6 months after death, the income
is to be reported by the beneficiaries.







15(2) and Repayment by Estate


• A shareholder who had a ss. 15(2) income inclusion
passed away and the estate repaid the debt. Does par.
20(1)(j) apply and who gets the deduction?


• An argument may be made to deny a deduction as the
estate is not the same shareholder that took out the
loan.


• CRA’s position is that:
– Estate can get the deduction not the deceased.


– If loan was repaid by the estate before ss. 15(2) can apply
(e.g., the 1 year rule), then no ss. 15(2).


– No deduction for anyone if beneficiary repays the loan.







Debt Forgiveness


• Paragraph 80(2)(a) provides an exception for debt
extinguished by way of a bequest or inheritance


• No debt forgiveness to debtor if debt forgiven at
death as provided under the will
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Debt Forgiveness


• Capital loss to deceased only if debt acquired for the
purpose of gaining or producing income (interest
bearing or also shareholder of corporation for
corporate debt) [ CRA Views 2012-0442951C6, STEP
CRA Roundtable – June 2012 –Question 3 – Section
40(2)(g)(ii), 80, 248(1)]


• Can apply to prescribed loan for income splitting


• For corporate debt, evaluate use of capital loss vs.
extraction of funds from corporation
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Capital Losses


• Subsection 111(2) provides a special rule for capital
losses


• Any capital losses realized in the year of death or
carried forward from a previous years are applied to
capital gains for the year of death


• Amount is reduced by any capital gains exemption
claimed


• 50% of remaining unused capital losses (net capital
losses) may be applied against any other income for
the year of death and the immediately preceding
year
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Capital Losses


• Superficial loss rule under section 54 does not
apply because of exception under paragraph (c)
for deemed disposition under section 70


• Normal capital loss carryover provision still
applies in respect of capital loss realized in the
year of death


10







Death Benefit


• CPP death benefit received by an estate is income of
the estate, not the deceased.


• However, the estate may be able to distribute the
amount to a beneficiary and take a deduction.


• Or they can distribute and file ss. 104(13.1) election
to keep it taxed in the estate (note ss. 104(13.3)).







Death Benefit


• Unlike CPP death benefit, other “death benefit”
received are taxable to the recipient per subpar.
56(1)(a)(iii).


• Death benefit is a defined term in ss. 248(1) and
is an amount paid in relation to services provided
by an employee or former-employee prior to
death.


• However, the first $10,000 is not taxable and it is
on the aggregated death benefit amounts
received.







Death Benefit


• More than one person can receive death benefit in
respect of the same employee, the $10,000 in this
case would be allocated based on formula.


$10,000 less amounts 


received by surviving 


spouse spouse/partner


Amounts received 


by the taxpayer


Total amounts received by 


people who are not surviving 


spouse/partner


X


• Formula implies a priority to spouses/partners.







Death Benefit


• Any “unused” $10,000 room may be “carried
forward” to a future year if death benefits are
received in more than one year.


• If more than one person received death benefit over
several years, prior year returns may need to be
amended to reflect the final allocation.


• Death benefit from a pension plan is NOT death
benefit but considered pension income.







Death Benefit – Example 1


• JT died today.


• ST (the spouse) and CF (the partner) each receives a death benefit
of $10,000 in respect of JT’s death in the current year in recognition
for his services as a drama teacher in the past.


• The $10,000 tax exempt amount is allocated evenly at $5,000 per
person.


• On the tax returns for ST and CF, each reports $5,000 of income
from death benefit.


• In the next year, ST receives a further $10,000 of death benefit in
respect of JT’s services as a teacher. Then the tax returns for both
ST and CF for the current year need to be revised to change the
allocation of the exempt amounts to $3,334 to CF and $6,666 to ST.







Death Benefit – Example 2


• JT died today.


• ST, the spouse, received $10,000 in respect of JT’s
death in recognition for his services as a drama
teacher in the past. GB, a close friend of JT, also
received $10,000.


• GB gets no allocation based on the formula.







Capital Gains Exemption


• Paragraph 110.6(14)(g) provides that the 90% test is
met if the condition applies at any time within the
12-month period immediately preceding the death of
an individual


• Other conditions including the 24-month holding
period and 50% test still need to be met


• CGE can be claimed as long as company meets the
90% test once a year
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Capital Gains Exemption


• No AMT at death under section 127.55 paragraph (c)


• Unused AMT credits can all be applied in the year of
death


• Need to consider if there is CNIL or ABIL claimed that
would be taxable before CGE can be claimed
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Qualified Farm or Fishing Property


• CGE of $1,000,000 under subsection 110.6(2.2),
rollover from deceased to children under subsections
70(9.01) and 70(9.21) and rollover from trust to
settlor’s children under subsections 70(9.11) and
70(9.21)
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Qualified Farm or Fishing Property


• QFFP defined under subsection 110.6(1) includes real
or immovable property or fishing vessel used
principally in the course of carrying on the business
of farming or fishing in Canada, shares of the capital
stock of a family farm or fishing corporation, interest
in a family farm or fishing partnership and Class 14.1
asset
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Qualified Farm or Fishing Property


• Extended meaning for child under subsection 70(10)
to include a grandchild, great grandchild, step-child
or any person under the age of 19, was wholly
dependent on the deceased who had custody and
control of the person
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Acquisition of Control


• When an individual dies holding shares of a company, the
shares are usually transferred to the estate to be administered
by the trustee(s).


• For many purposes of the Act, the trustee(s) is viewed to be
controlling the shares.


• Technically, an acquisition of control (“AOC”) could arise when
the controlling shares are transferred from the deceased to
the estate and again from the estate to the beneficiary.


• Change in trustee(s) could result in an acquisition.







Acquisition of Control


• Special rules are included in ss. 256(7) to deem control to be
acquired (or not):
– clause 256(7)(a)(i)(C) – no AOC when estate acquires shares from the


deceased;


– clause 256(7)(a)(i)(D) – no AOC when shares are distributed to
beneficiary of an estate provided the estate acquired the shares from
the deceased and the beneficiary is related to the deceased;


– par. 256(7)(h) – AOC (parent and subs) if a trust controls, or member
of a group that controls a corporation, is subject to a loss restriction
event;


– par. 256(7)(i) – no AOC on change in trustee if the change is not part of
a series that lead to a change in beneficial ownership, and the
income/capital entitlement of the trust is not discretionary.







Spousal Rollover


• By default, properties transferred to spouse on death
is tax deferred.


• Can elect out of rollover.


• Useful when the deceased has capital losses.


• However, care must be given to avoid election on
properties that are subject to spousal attribution
rule.


24







Spousal Rollover - Example


• Wife gifted Amazon shares to spouse, PT, a long time
ago.


• PT had capital loss from Bre-X shares.


• PT died and wife inherited the Amazon shares as per
the will.


• PT’s accountant elected out of spousal rollover on
the Amazon shares, claimed the Bre-X loss against
the Amazon gain.
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Spousal Rollover - Example


• What they hope to happen:


– Loss offsets the gain, wife gets a step-up on the
Amazon shares, accountants get paid.


• What will probably happen:


– Tax authority does not catch it; tax avoidance
achieved by luck.


• What should happen:


– CRA reassesses the gain in wife’s hand, PT’s capital
loss not used and accountant gets sued.
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Spousal Rollover


• Election under ss. 70(6.2) is on a property-by
property basis.


• By property it means a “whole property” and not
part of, or a fraction of a property.


• Election is not available on fractional share or a
portion of a partnership interest that is not
denominated in units.







Spousal Rollover


• LLC interests may pose a mismatch issue.


• LLC interests are sometimes not expressed in shares or
units.


• On death, rollover to spouse in Canada but U.S. could
have estate tax.


• If rollover, no credit under Canada-U.S. treaty.


• Cannot partially elect out of rollover if LLC interest is not
expressed in shares or units.


• Can ss. 93.2 save this situation? What if the result has a
fraction (e.g., 20.17718 shares)?







Depreciable Property


• Subsection 70(13) provides that certain adjustments
previously made to the capital cost of depreciable
property under subsection 13(7) do not apply


• Paragraph 13(7)(e) does not apply to adjust the
capital cost of the property to the estate for the non-
taxable portion of capital gain
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Depreciable Property


• Designation of ordering under subsection 70(14) –
may be meaningful if property may be rolled over
(e.g. spousal rollover)


• Subsection 13(21.1) applies if there is a loss on
building and gain on land
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Depreciable Property


• Where depreciable property disposed of at a loss at
death, the estate/beneficiary is deemed under
paragraph 70(5)(c) to have acquired the property at
the capital cost to the deceased and to have claimed
CCA equal to the difference between the capital cost
and the FMV
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Depreciable Property


Example


Rental property 


– FMV $200,000


– Capital cost $300,000


– UCC $250,000


Deceased 


– Terminal Loss $50,000
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Depreciable Property


Example


Estate


– Deemed Capital cost $300,000


– UCC $200,000


– Deemed 20(1)(a) deduction $100,000


Future sale at $350,000


– Capital Gain $50,000


– Recapture $100,000
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Principal Residence


• Whether or not to claim the principal residence
exemption or rollover to spouse


• Paragraph 40(4)(a) provides for deemed ownership
so property may qualify as the beneficiary spouse’s
principal residence


• Subparagraph 40(4)(b)(i) requires designation by the
legal representative of the deceased spouse


34







Principal Residence


• Spousal Trust is one of the trusts that may claim the
principal residence exemption under paragraph (c.1)
of the definition of principal residence under section
54
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Tainting and Untainting Spousal Trust


• Payment of non-qualifying testamentary debts
(e.g. taxes payable on terminal tax return) may
taint a spousal trust


• Qualifying debts are:
– any estate, legacy, succession, or inheritance duty payable


in consequence of the death of the taxpayer or the spouse
or common-law partner who is a beneficiary under the
trust, in respect of its property(e.g. mortgage on a
property) or the trust’s interest in it;


– any income or profits tax payable by the trust in respect of
its income (but not tax payable by deceased on terminal
return) .
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Tainting and Untainting Spousal Trust


• Untainting may be possible under subsection 70(7) if
tainting caused by payment of non-qualifying
testamentary debts


• Designate certain assets to be disposed of at FMV to
satisfy the payment of debts


• Remaining assets can then be rolled over
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Tainting and Untainting Spousal Trust


• Example


List of assets of deceased:


– Cash $20,000


– 5,000 Bank of Nova Scotia shares FMV $50 per share;
ACB $25 per share


– Rental property FMV $500,000 ACB $200,000
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Tainting and Untainting Spousal Trust


• Example


Liabilities of deceased:


– Taxes payable (assuming rollover) $20,000


– Mortgage on rental property $100,000


– Funeral expenses $10,000


Only mortgage is qualifying debt


Total non-qualifying debts of $30,000
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Tainting and Untainting Spousal Trust


• Example


Assume tax rate of 50%


Designation:


– Cash $20,000


– 265 Bank of Nova Scotia shares $13,250


– Total = $33,250


Additional capital gain 265 shares x $25 = $6,625


Additional tax = $3,312.50
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Tainting and Untainting Spousal Trust


• Designation will create capital gain and additional
taxes


• Circular calculation


• Election must be filed with terminal return


• Extended due date to 18 months after death under
paragraph 70(7)(a)


• Deemed disposition at death of spouse still applies
to assets disposed of at FMV to spousal trust
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Instalments


• Subsection 156.1(3) relieves tax instalments
requirements for an individual that would otherwise
be required on or after the day the individual dies.
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Introduction


 GAAR is now almost 32 years old
 We have about 60 decided GAAR cases (incl 4 


SCC decisions)
 We have statistics on GAAR Committee cases 


and rulings
 We have studies of GAAR in action
 So, we have a track record
 What can we learn?







Outline


 GAAR Process


 “Tax Benefit” and “Avoidance Transaction” (N 
Thandi) 


 Selected Cases on “Misuse and Abuse” (J 
Richler & I Pryor)


 GAAR Statistics


 Lessons


 Final Reflections (M Cadesky)
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GAAR Process


 Auditor in Tax Services Office identifies transaction


 Auditor refers to Aggressive Tax Planning Division of 
CRA (ATPD) – Taxpayer given opportunity to respond


 Sometimes ATPD identifies transactions on its own, in 
course of reviewing applications for clearance 
certificates, rollovers, foreign reporting


 ATPD is “gatekeeper” to ensure consistent application 
of GAAR


 If ATPD concludes that GAAR may apply it refers to 
GAAR Committee in Ottawa
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GAAR Process (cont’d)


 GAAR Committee comprises members 
from CRA, Dept of Finance and Dept of 
Justice


 Meets bi-weekly


 GAAR Committee decides whether to 
apply GAAR and, if necessary, litigate
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Early GAAR Cases


 Pre-Canada Trustco (SCC 2005) – much 
confusion on how to apply and interpret 
GAAR


 Canada Trustco clarified requirements 
for applying GAAR
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Canada Trustco
SCC 2005


 3 requirements must be established:
(1) Must have “tax benefit”
(2) Must have an “avoidance transaction”
(3) Transaction must be abusive (“misuse” or “abuse”)
 Onus on Taxpayer to refute (1) and (2).  Onus on Minister to 


establish (3)
 Benefit of doubt goes to Taxpayer
 Courts use “textual, contextual and purposive” analysis of 


provisions giving rise to tax benefit to determine why they were 
out in place and why benefit was conferred


 Having only a tax purpose is insufficient by itself to establish 
abusive tax avoidance


 Abusive tax avoidance may be found where relationships and 
transactions lack a proper basis







GAAR Cases in Practice


 “Tax benefit” almost always found (or 
conceded)


 Likewise, “avoidance transaction”


 Most GAAR cases turn on “misuse” and 
“abuse” per ITA 245(4) -75% according 
to CRA statistics
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“Tax Benefit” and “Avoidance 
Transaction”


 First two conditions under GAAR before 
getting to “misuse or abuse”


 Onus is on Taxpayer – Canada Trustco


 Not as many cases focus on these 2 
conditions but there are some 
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“Tax Benefit”


 Defined in ss. 245(1):


 “a reduction, avoidance or deferral of tax or other 
amount payable under this Act or an increase in a 
refund of tax or other amount under this Act, and 
includes a reduction, avoidance or deferral of tax 
or other amount that would be payable under this 
Act but for a tax treaty or an increase in a refund 
of tax or other amount under this Act as a result 
of a tax treaty”
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“Tax Benefit”


 Cases where Taxpayer won
 1245989 Alberta (Wild) v. Canada, 2018 FCA 114 


 PUC grind in s. 84.1 circumvented – PUC and ACB stepped up tax-free 


 The Bank of Montreal v. The Queen, 2018 TCC 187
 Complex case – ss. 39(2) applied to deem a FX loss on disposition of 


shares to be a capital loss from disposition of currency, not ss. 112(3.1) 


 Univar Canada Ltd. v. The Queen, 2005 TCC 723
 Complex case - no alternative arrangement could be proven by the CRA 


to indicate that there had been a reduction in tax
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“Tax Benefit”


 Cases where Taxpayer lost
 Deans Knight Income Corporation v. The Queen, 2019 TCC 76


 Tax attributes (non-cap losses, SRED, ITCs) used to shelter post-IPO 
income


 Gervais, G. v. The Queen, 2018 FCA 3
 Taxpayer sold/gifted shares to spouse, who sold to 3rd party for a capital 


gain and used LCGE 


 Fiducie financiere Satoma v. Canada, 2018 FCA 74
 Family trust received dividends tax-free through ss. 112(1) and ss. 75(2)


 Canada v. 594710 British Columbia Ltd., 2018 FCA 166
 Redemption and stock dividend transactions - TCC concluded that there 


was no tax benefit, FCA overturned this decision
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“Tax Benefit” – Key Lessons


 Comparison with an alternative arrangement –
choosing an option which results in less tax proves 
the existence of a tax benefit


 Canada Trustco, Copthorne, McNichol, Univar Canada


 A transaction cannot be portrayed as something 
which it is not, and cannot be recharacterized to 
make it an avoidance transaction 


 Canada Trustco, Univar Canada, Canadian Pacific Ltd.
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“Tax Benefit” – Key Lessons (cont’d)


 Importance of who is getting the tax benefit 


 Fiducie Financiere Satoma – looking at Trust as the 
taxpayer, not the beneficiaries 


 Tax benefit needs to be actually realized as a result 
of the transactions – cannot just be a future benefit 
(i.e. an increase in tax attributes)


 OSFC Holdings, 1245989 Alberta, Copthorne
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“Avoidance Transaction”


 Defined in ss. 245(3):


“any transaction


(a) that, but for this section, would result, directly or indirectly, in a tax 
benefit, unless the transaction may reasonably be considered to have been 
undertaken or arranged primarily for bona fide purposes other than to 
obtain the tax benefit; or


(b) that is part of a series of transactions, which series, but for this 
section, would result, directly or indirectly, in a tax benefit, unless the 
transaction may reasonably be considered to have been undertaken or 
arranged primarily for bona fide purposes other than to obtain the tax 
benefit.”
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“Avoidance Transaction”


 Cases where Taxpayer won
 Loblaw Financial Holdings Inc. v. The Queen 2018 TCC 182


 Avoiding FAPI was a factor, but there were other non-tax purposes which 
held more weight 


 Spruce Credit Union v. R, 2014 FCA 143
 Purpose of dividends paid from a deposit insurance corporation to 


member credit unions was to fund certain required payments (not tax)


 Swirsky v. R, 2013 TCC 73
 Tax benefits were found to be incidental - primary purpose was creditor 


protection


 McClarty Family Trust v. R, 2012 TCC 80
 Creditor protection was the primary purpose 


*Swirsky and Loblaw – GAAR analysis is obiter


16







“Avoidance Transaction”


 Cases where Taxpayer lost
 Gervais, G. v. The Queen, 2018 FCA 3


 Previously discussed


 Canada v. Oxford Properties Group Inc., 2018 FCA 30
 Jonathan to discuss in detail – main focus is on misuse or abuse


 Global Equity Fund Ltd. v. R., 2012 FCA 272
 Loss on disposition of shares denied – tax was primary purpose, not 


creditor protection


 1207192 Ontario Ltd. v. R, 2012 FCA 259
 There was a bona fide non-tax purpose for the series (creditor 


protection), but some individual transactions NOT done for this purpose


 Triad Gestco Ltd. v. R., 2012 FCA 258
 Purpose of entire series was to obtain a tax benefit, not to implement a 


reverse freeze  
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“Avoidance Transaction” – Key Lessons


 Not just testing a series – even if one transaction in a series 
has tax as a primary purpose, entire series is caught


 MacKay, Gervais, 1207192 Ontario, Oxford


 If the entire series has tax as a primary purpose, the 
individual transactions must also have the same purpose 


 Global Equity Fund


 The taxpayer cannot avoid GAAR by just stating that they 
had a primary non-tax purpose – judge needs to weigh the 
evidence objectively


 Canada Trustco, Global Equity Fund 


 Quality of evidence – written and oral – is critical 
(consistency, plausibility, credibility, etc.)  
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“Avoidance Transaction” – Key Lessons (cont’d)


 Non-tax purpose does not just mean business purpose –
can have others e.g. family or investment purposes


 Canada Trustco 


 Comparison with alternative arrangement does not = 
avoidance transaction (but can be a factor) 


 Spruce Credit Union, Canada Trustco, Copthorne


 If there are tax and non-tax purposes, need to determine if non-
tax purpose was primary 


 Canada Trustco
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“Misuse” and “Abuse”
MIL Investments - 2007 FCA


 In 1996, a non-resident TP sold shares of a Canco (DFR) to 
another Canco (Inco) 


 Gain was exempt from Cdn tax under Article XIII of Canada-
Luxembourg Treaty (and Luxembourg does not tax capital 
gains)


 Although at time of sale MIL was resident of Luxembourg and 
owned < 10% of shares of DFR, it had started out as a 
Caymans Island corp and initially owned 29.4% of DFR


 MIL had continued into Luxembourg and reduced its 
shareholdings to below the 10% threshold through a sale of a 
portion of the DFR shares  to Inco in exchange for shares of 
Inco on a tax-deferred basis
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“Misuse” and “Abuse”
MIL Investments - 2007 FCA


 CRA attempted to apply GAAR 


 HELD (by TCC and FCA). GAAR does not apply. No misuse or 
abuse of Act or Treaty.


 Treaty clearly intends to exempt non-residents from Canadian 
CG tax on disposition of treaty exempt property (i.e. shares)


 TCC held it was not even an “avoidance transaction” but this is 
questionable since the continuation into Luxembourg was 
clearly a tax-motivated decision (and TP conceded in FCA that it 
was an “avoidance transaction”)


 CRA argued that Treaty should not be permitted to permit 
double non-taxation.  Court gave short shrift to that argument.
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“Misuse” and “Abuse”
Lipson - 2009 SCC


GOAL: To make mortgage interest deductible to H


PLAN:


 W borrows $562K from Bank to purchase shares in family 
investment co.  Share loan is repayable the next day


 H transfers shares to W on rollover basis


 1 day later H & W purchase home and take out mortgage for 
$562K


 W’s share purchase loan repaid with mortgage proceeds


 Over next 3 yrs H reports $54K of dividends on shares but 
deducts $105K of mortgage loan interest to create an overall 
loss – relying on attribution provisions


HELD (4-3) aff’g FCA and TCC:  GAAR applies
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“Misuse” and “Abuse”
Lipson - 2009 SCC


 Cycling home mortgage interest to 
make it deductible is ok, but H’s use of 
the spousal rollover and the spousal 
attribution provisions of ITA to attribute 
loss from W to H is a misuse that 
violates GAAR. 


 2 dissenting judgments
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“Misuse” and “Abuse”
Copthorne - 2011 SCC


 Very complex facts – but basically involved an 
artificial increase to the paid-up capital of a Canco by 
$67M through a series of amalgamations and the 
return of PUC to a non-resident shareholder (by a 
redemption of shares for an amount that did not 
exceed PUC) without Cdn withholding tax


 Instead of amalgamating 2 Cdn cos in a vertical 
amalgamation, shares of Canco were transferred to a 
non-resident corp and then the 2 Cancos 
amalgamated.  This allowed PUC of Canco sub to be 
retained.  
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“Misuse” and “Abuse”
Copthorne - 2011 SCC


 The increase to PUC did not offend any 
technical provision of ITA 


 SCC held (unanimously) that the 
amalgamations and redemption were all part 
of the same series.  GAAR applied.


 To allow the same cross-border PUC to be 
used twice frustrated the purpose of the rules 
that would have cancelled PUC of one of 
Cancos in a vertical amalgamation
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“Misuse” and “Abuse”
Global Equity Fund - 2012 FCA 


 TP, Global, was a trader in securities.


 Global is sole SH of Newco, held common shares that 
it subscribed for $5.6 million


 Newco declared high-low stock dividend (pref shares 
with a redemption value of $5.6 million and PUC of 
$56)


 Global sells common shares to a children’s trust 
(children of principal of Global) and claimed a $5.6 
million loss
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“Misuse” and “Abuse”
Global Equity Fund - 2012 FCA


 HELD:  GAAR applied


 “Loss was a paper loss only”


 “Transactions were vacuous and artificial”


 “No air of business or economic reality was 
associated with the loss”


 Transactions which created the loss defeated the 
underlying rationale of the sections of the ITA that 
allow for use of business losses
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GAAR Statistics (to 2012) 


GAAR Statistics – up to October 30, 2012
Issue GAAR Applied


 Surplus strips 26
 Losses creation via stock dividend 26
 Kiddie Tax 12
 Miscellaneous 7
 Income Splitting 6
 Losses, capital and non-capital 4
 Tower structure 2
 Offshore trusts 1
 Charitable donations 1
 Interest deductibility 3


Total 88







GAAR Statistics (to 2012)


Issue No. of GAAR 


cases referred 


to Committee


Committee 


held GAAR 


Applied


%


Surplus strips 180 148 82


Losses 162 138 85


Income splitting (w Kiddie Tax) 109 100 92


International 101 81 80


Statistics published by GAAR Committee -


March 2012  







“Misuse” and “Abuse”
Gwartz - 2013 TCC


 TPs (Brianne and Steven) were children 
of a dentist (Dr. Mark)


 Dr. Mark’s dental mgmt co issues pref 
shares to a family trust as a stock 
dividend


 Trust sells shares to Dr. Mark 


 Allocates CGs to beneficiaries who are 
minor children
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“Misuse” and “Abuse”
Gwartz - 2013 TCC


 Even though technical compliance with “kiddie tax” 
(before amendments), CRA alleged that GAAR applies


 HELD – GAAR does not apply


 No general policy in Act against surplus stripping or 
income splitting


 Act contains many specific anti-avoidance rules.  If 
those rules successfully navigated – no “misuse” or 
“abuse”  


 GAAR cannot be used to “fill gaps”
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FACTS


 Univar NV (“DutchCo”) was a Dutch public company.


 Univar Canada Ltd. (“Univar Canada”) was part of the Univar Group.  
Its shares were held by a Washington corp, Univar North American 
Corporation (UNAC US), all the shares of which were held by a 
Delaware corp , Univar Inc. (“Univar US”). All the shares of Univar US 
were held by DutchCo. 


 Univar Canada shares had an ACB of $10,000, PUC of $911,729 and 
FMV of $889M.


 CVC Capital Properties, a UK private equity firm (“CVC”) wished to 
acquire all the shares of Univar NV (and thereby acquire Univar 
Canada) and then to extract the corp surplus of the Cdn corp without 
Cdn tax. 
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“Misuse” and “Abuse”
Univar - 2017 FCA







“Misuse” and “Abuse”
Univar - 2017 FCA


UNIVAR NV 


↓


Univar Inc (US)


↓


UNAC (US)


↓


Univar Canada


FMV=$889,000,000
ACB=$10,000
PUC=$911,729
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“Misuse” and “Abuse”
Univar - 2017 FCA


 Prior to acquisition of Univar NV shares by CVC, Univar Holdco Canada ULC (“ULC”) was 
incorporated.


 Through a series of sales and amalgamations, including a sale by Univar US (which had 
amalgamated with UNAC US) of its shares in Univar Canada to ULC, Univar US ended up 
with a Note payable in ULC for $589,262,400 and with 100% of the shares of ULC having a 
PUC of $302,436,000 (Total: $891,698,400). 


 Shareholdings were reorganized so that immediately prior to the sale by Univar US of its 
Univar Canada  shares to ULC, ULC controlled Univar US.


 Univar US then stripped the surplus of Univar ULC.


 Univar US relied on Article XIII of Canada-US Treaty to exempt it from the resulting capital 
gain on the sale of shares of Univar Canada to ULC.


 It also relied on the exception in ss. 212.1(4) to avoid deemed dividend that would 
otherwise have arisen under ss. 212.1(1) on the sale.


 At time of hearing (although not at time of transactions), 2016 amendments to 212.1(4) 
were proposed which would have caught these transactions (and which now do). 


 CRA assessed under GAAR. TCC held for the Minister.  TP appealed.
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“Misuse” and “Abuse”
Univar - 2017 FCA


CRA’s position


 Clearly, there is a “tax benefit”.  Also, the sale of Univar Canada shares is an 
“avoidance transaction”.


 There is misuse of ss. 212.1(1) & (4). 


 Policy of 212.1 is to prevent extraction of corporate surplus by non-residents 
(same as 84.1 for residents). TP has triggered a CG and then relied on Treaty.


 2016 amendments (then proposed, now passed) show this.


TP’s position


 Acknowledged there was a “tax benefit”.


 Acknowledged that sale by Univar US of Univar Canada shares to ULC was an 
“avoidance transaction”.


 However, this was not a misuse of ss. 212.1(1) of the Act, since ss. 212.1(4) (as 
it then read) provides an exception into which the TP fell.


 Could have achieved same result without GAAR by using a Cdn AcquisitionCo.
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HELD:  Appeal allowed. GAAR does not apply.


 In GAAR, onus is on Minister to show that “misuse” or “abuse” has occurred (per 
Copthorne).  Minister has not discharged this onus.


 s. 212.1 does not cover all transactions.  There is exception in 212.1(4).  If TP 
falls into exception, can’t say there is a “misuse” or “abuse”.


 TCC erred in not taking into account that transactions could have been 
structured in a way that would have achieved same result and not triggered 
GAAR (through use of a Canadian AcquisitionCo).


 Proposed amendments to 212.1(4) do not necessarily support the argument 
that GAAR applies without them. On the contrary, they could demonstrate that 
GAAR does not apply, for otherwise, they would not have been necessary.  
Amendments that were proposed in 2016, 9 years after the transactions were 
completed, cannot be used to find that the transactions were abusive.  


 Comparison of ss. 84.1 and 212.1 is misplaced.  Both sections deal with sales of 
shares to NAL purchasers.  In this case, the sale by Univar US of the Univar 
Canada shares was to an arm’s length purchaser (ULC) (controlled by investors). 
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“Misuse” and “Abuse”
Alta Energy - 2018 TCC


 Alta LP was Canadian partnership that owned Alta Lux, a Luxembourg corporation. Alta Lux 
was Respondent.  


 Alta Lux owned Alta Canada, a Canadian corporation, which had rights to explore and drill in 
Alberta, in addition to government licenses.


 Oil and gas is owned by Alberta government but they grant leases and licences.  Alberta 
maintains ownership of land.  


 Alta Lux sold the shares of Alta Canada.
 CRA assessed the shares as TCP and taxpayer conceded because more than 50% of FMV was 


derived, directly or indirectly, from Canadian resource property. 
 Pursuant to Article 13(4) of Treaty Canada has right to tax gains from disposition of shares 


where they derive their value from real property in Canada, EXCEPT where the business of the 
corporation is carried on in the property (“Excluded Property”)


 Article 13(5) says that if not caught under 13(1) to (4) then gain only taxable in resident 
country. 


 Taxpayer argued that rights were Excluded Property and due to 13(5) shares were “treaty 
protected property” so not TCP. 


 CRA argued no Excluded Property. 
 TCC held property was treaty protected property and therefore Excluded Property.
 CRA argued GAAR should apply.  


37







“Misuse” and “Abuse”
Alta Energy - 2018 TCC


 Tax benefit and avoidance conceded.
 Question was whether there was misuse or abuse of Treaty.
 CRA asserted that Luxco shouldn’t benefit from Treaty b/c no tax paid 


in Lux, that Luxco was conduit despite being beneficial owner, and 
treaty shopping.


 Treaty contained treaty shopping provision that didn’t apply.
 TCC provided “[CRA] is seeking to apply the GAAR in order to deal with 


what Finance now believes is an unintended gap in the Treaty”
 Referred to Garron case and quoted:


The problem that I have with this argument is that, if accepted, it would 
result in a selective application of the Treaty to residents of [a country] 
depending on criteria other than residence. It seems to me that this is 
contrary to the object and spirit of the Treaty,


 TCC concluded that this was inappropriate and held GAAR did not apply 
to Treaty. 
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“Misuse” and “Abuse”
Gervais – 2018 FCA


 TP’s appeal dismissed.  GAAR applies.


 Case involved a planning technique known as the 
“half loaf”.


 TP (G) sold $1 million of shares to his spouse for FMV 
and elected out of 73(1).


 TP also gifted other half of his shares to his spouse 
which was subject to 73(1).


 Spouse owned shares worth $2M which she then sold 
to an arm’s length purchaser.  Because of cost base 
averaging, her ACB was $1M.
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“Misuse” and “Abuse”
Gervais – 2018 FCA


 Spouse realizes a CG of $1M, 1/2 of which ($500K) was taxable. 
G reports 1/2 of this taxable gain (i.e. the gifted portion), or 
$250K, taking the position that this portion is attributed to him. 


 The other half of the taxable gain was reported by the spouse, 
but was sheltered by her lifetime CG deduction.


 TCC held that GAAR applied.  FCA affirmed. The entire gain 
should have been attributed to G.  Court went through the 
analysis of the 3 GAAR conditions (“benefit”, “avoidance 
transaction” and “misuse or abuse”) and concluded that this 
series of transactions frustrated the purpose of 73(1) and 
74.2(1) of the Act, which was to ensure that the gain or loss 
deferred by reason of a transfer between spouses be attributed 
back to the transferor.
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“Misuse” and “Abuse”
Oxford Properties - 2018 FCA


 Oxford is a publicly traded Canadian real estate firm


 Oxford rolled 3 real estate properties through a tiered partnership structure 
under 97(2)


 Increased ACB of partnership interests through 88(1)(d) bumps


 Then sold partnership interests to tax-exempt entities


 No tax paid on latent recapture or on accrued capital gains


 Minister alleged that GAAR applied (ITA 100(1) abused) and assessed on a 
recapture of $116M and a taxable capital gain of $32M (total $148M)


 Taxpayer won in Tax Court.  Minister appealed


 HELD: GAAR applied  (ITA 100(1) abused), but Minister’s reassessment under 
245(5) was improper because reasonable GAAR consequences should apply only 
to recapture, not capital gain
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“Misuse” and “Abuse”
Oxford Properties - 2018 FCA


 “Tax benefit“ and “avoidance transaction” conceded


 Only issue was ”misuse or abuse”


 GAAR requires an “object, spirit and purpose” analysis


 This can lead to different result than a traditional word-based textual, 
contextual and purposive interpretation of the meaning of enactment


 TP’s transactions may be in strict compliance with relevant provisions, 
but still frustrate object, spirit or purpose of relevant provisions.  If so, 
GAAR applies


 Here, rollovers under 97(2) and bump under 88(1)(d) were strictly 
complied with, but 100(1), which is designed to ensure that tax is paid 
on a sale of a partnership interest, was frustrated because purchaser 
was tax-exempt.  HELD:  GAAR applies, but TCG is $116M, not $148M


 ITA was amended 100(1.1) to deal with sales of a partnership interest 
to an exempt entity
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 Taxpayer was involved in distribution of pharmaceuticals, but wanted to 
expand into manufacturing as well.


 Wanted to use corporate funds to invest in manufacturing, but litigation risk 
was high.


 Entered into reorganization to assist with creditor proofing. 
 Company 9134 was beneficiary of Trust
 9134 made gift to Trust and Trust then used funds to subscribe for shares of 


9163.
 75(2) applied because shares of 9136 were substituted property contributed 


by beneficiary.
 Dividends were paid by 9163 to Trust. Trust allocated/paid dividends to 9134 


which deducted under 112.
 9134 then contributed funds directly to 9163 as contributed surplus.  Another 


round of dividends were paid to Trust.  
 Dividend income was then attributed to 9134.  Due to 112 no tax payable in 


9134.  
 Funds remained in Trust and were not taxable to Trust.  $6.25 million 


received by Trust.  $4.575 million used to finance manufacturing business. 
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“Misuse” and “Abuse”
Fiducie Financiere Satoma - 2018 FCA







 Trust made no distributions to individual beneficiaries.
 CRA reassessed to include taxable dividends in income of Trust 


pursuant to 12(1)(j).
 TCC upheld reassessment. 
 Taxpayer argued that no tax benefit had been realized to date 


because funds had not been distributed to beneficiaries (consistent 
with OSFC Holdings).  As a result no abuse…yet.  


 TCC disagreed.  FCA found no palpable error because tax benefit was 
realized because no amount included in Trust income(?).  Does this 
mean all trusts enjoy a tax benefit when a deduction is made under 
104(6)?


 Seems like reasoning/understanding may be flawed – would benefit 
not be that amounts were added to capital without tax being paid (or 
exception being relied on)?


 Concluded abuse because taxable dividends had been transformed 
into “tax-paid dividends” by operation of 112.
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“Misuse” and “Abuse”
Fiducie Financiere Satoma - 2018 FCA







“Misuse” and “Abuse”
1245989 Alberta (Wild) - 2018 FCA


Surplus Strip – Abuse or misuse
 Taxpayer implemented reorg to creditor proof assets of Opco.  As part of series, PUC of shares was increased 


from $110 to $595,264 through various steps:
 Taxpayer owned 100% of Opco common shares w FMV=$2,337,500; ACB/PUC=$110
 Taxpayer also owned 100% of Holdco 1
 Spouse owned 100% of Holdco 2
 Taxpayer rolled (s.85) 15% of common shares of Opco to Holdco 2 w FMV=$348,500 and ACB/PUC=$16.40 for Freeze 


Shares and elected at $129,000
 Taxpayer claimed CGE to shelter gain – ACB =$129,000 and PUC=$16.40 (due to 84.1)
 Opco then rolled (s.85) equipment to Holdco 2 w FMV=$348,500 and UCC of ~$256,000.  Elected at UCC.  ACB/PUC of 


Freeze Shares=$256,000
 Same class of Freeze Shares issued to Taxpayer and Opco the PUC was averaged and Taxpayer had PUC of ~$128,000 on 


his Freeze Shares
 Holdco 2 and Opco both redeemed intercorporate shares w equal FMV.  Issued P-Notes.  Notes then offset.  


 Taxpayer rolled (s.85) remaining Opco common shares to Holdco 1 for Freeze Shares.  Elected at $621,000 and claimed 
CGE.


 Opco rolled (s.85) land and depreciable property to Holdco 1. Elected at UCC/ACB of ~$1,509,000.  ACB/PUC of Freeze 
Shares reduced to ~$896,000 via 85(2.1).


 Same class of Freeze Shares issued to Taxpayer and Opco, PUC averaging increased Taxpayer’s PUC in Holdco 1 Freeze 
Shares to ~$467,000


 Holdco 1 and Opco both redeemed intercorporate shares w equal FMV.  Issued P-Notes.  Notes then offset.  


 Taxpayer rolled (s.85) remaining shares of Holdco 2 to Holdco 1 with PUC of $129,000.  Share were redeemed and P-Note 
issued in satisfaction. 


 Taxpayer held shares of Holdco 1 with PUC of $595,264
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“Misuse” and “Abuse”
1245989 Alberta (Wild) - 2018 FCA


 TCC held that “no capital contribution was made”; “lifetime 
capital gains exemption was used” and “existing assets were 
merely shuffled from one entity to another” with no tax payable.


 TCC held that utilization of s.85 and 84.1 to average the PUC 
were avoidance transactions that defeated object of 84.1 and 
89.  Constituted abuse.


 FCA found that TCC erred and that 84.1 was not abused:
 84.1 is intended to prevent a tax-free distribution of R/E
 No evidence of any distribution of R/E
 Therefore no misuse or abuse of 84.1


 Court did not preclude Minister from reassessing if/when surplus 
eventual extracted. 


 Same court found that NO abuse can be realized until 
distribution in Satoma.  How do we reconcile these?  
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“Misuse” and “Abuse”
Pomerleau - 2018 FCA


Surplus Strip
 Taxpayer is president of construction company (Opco) and wanted to build 


chalet w corporate funds.
 Holdco owned Opco and taxpayers family owned Holdco.
 Taxpayer and certain family members crystallized CGE as part of freeze several 


years prior (1989).
 Family rolled (s.85) Freeze Shares to new holdco (Newco) for 2 classes of 


shares of Newco (common and pref.) and elected at ACB.  ACB was attributed 
to only 1 class (pref.)


 Family gifted their high ACB shares to Taxpayer and no tax resulted. 
 High ACB was attributable to CGE claimed.
 Pref. shares redeemed and deemed dividend resulted for Taxpayer.  Capital loss 


also resulted, but was added to the ACB of common shares (40(3.6) and 53(1)).
 Taxpayer then rolled common shares to personal holdco (Finco) in exchange for 


2 classes of shares (common and pref.).  ACB and PUC was allocated to pref.
 Pref. then redeemed for PUC of $1,993,812
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“Misuse” and “Abuse”
Pomerleau - 2018 FCA


 TCC found that $994,628 of $1,993,812 could be 
attributed to CGE of non-arm’s length people.


 Benefit and avoidance transactions conceded.
 Object of 84.1 “…is to prevent amounts that have 


not been taxed from being used to remove corporate 
surplus on a tax-free basis.”


 Cannot be held that link between CGE and surplus 
was broken by addition to ACB via loss.


 Judge did acknowledge that 84.1 can be punitive in 
the context of intergenerational transfers of family 
businesses…
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 Taxpayer corporation operated commercial real estate business.
 Taxpayer was owned by Holdco parent.
 Taxpayer intended to sell real estate property and plan was 


devised to pay funds out to shareholders tax-free via CDA.  
 Plan involved transferring property to LP on tax-deferred basis 


and then selling property in LP.  Half of gain was added to CDA.
 Second gain was realized via negative ACB created in LP interest 


and half of gain was also added to CDA.  CDA = full gain on sale 
of property.


 Taxpayer elected to realize capital loss via 40(3.12) to offset 
against gain amount. 


 This would no longer work as 89(1) was amended in 2013 to 
disallow additions to CDA for gains triggered by 40(3.1) and 
(3.12).  
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“Misuse” and “Abuse”
Gladwin – 2019 TCC







 Transactions were designed to achieve result 
that was inconsistent with underlying 
rationale of 40(3.1) and (3.12).  They were 
not intended to allow for the tax benefit 
achieved.


 Therefore there is abuse/misuse.


 GAAR applies. 


 Under appeal to FCA
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Gladwin – 2019 TCC







“Misuse” and “Abuse”
Birchcliff Energy - 2019 FCA


 Through a complicated series of transactions, a newly-launched 
public oil & gas co., Birchcliff, which was acquiring oil & gas 
properties, amalgamated with Veracel, an unrelated medical 
diagnostics co., that had accumulated $35M in tax losses 
(including $16M of business losses, R&D carryovers & ITCs).


 Rather than financing the oil & gas properties directly, private 
placement investors were told that they could subscribe for 
subscription receipts of Veracel instead.


 The subscription receipts would shortly thereafter be converted 
into Veracel Class B common shares as a transitory step under a 
Plan of Arrangement in which Veracel was then amalgamated 
with Birchcliff.  No risk to investors since they would either 
convert into shares of Amalco or get their money back.
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“Misuse” and “Abuse”
Birchcliff Energy - 2019 FCA


 As the investors received a majority voting equity 
interest in Amalco, the loss streaming rules otherwise 
engaged by ss. 256(7)(b)(iii)(B) and 111(5)(a) were 
avoided


 The original Veracel shareholders got a modest 
preferred share interest in Amalco, which was 
redeemed for cash.


 TCC found that this was a “manipulation of the 
shareholdings” of Veracel to avoid 256(7) and applied 
GAAR.  FCA dismissed TP’s appeal.
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Recent GAAR Statistics


 As of Sep, 2018 - 1,472 files referred to GAAR 
Committee (No stats after Sep 2018)


 Approx 80-100 new cases a year


 Committee has recommended that GAAR be applied 
in 79% of the cases (in 21% GAAR not applied)


 About 60 cases have been litigated. Overall, CRA and 
Taxpayer have each won about ½ the time, but CRA 
has won more cases recently 


 75% of cases turn on “misuse or abuse”
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Where does GAAR usually apply?


 GAAR Committee has considered GAAR in following types of cases:


 Surplus strips (GAAR usually applied)


 Kiddie tax (GAAR usually applied)


 Loss creation via stock dividend (GAAR almost always applied)


 Income splitting (GAAR usually applied)


 Cross-border lease (GAAR usually applied)


 Part XIII tax (GAAR rarely applied)


 Kiwi loan (GAAR usually applied)


 Treaty exemption claim (GAAR usually applied)


 Tower structure (GAAR usually applied)


 Foreign tax credit (GAAR usually applied)


 Offshore trusts (GAAR usually applied)
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GAAR Study – 2013 CTJ


 Study on “GAAR in Action” by Jinyan Li and Thaddeus 
Hwong in 2013 Canadian Tax Journal


 Studied all TCC cases from 1997 to 2009


 Also studied personal & societal attributes of judges


 Consulted with Bowman CJTC


 Interested in process of judicial decision-making in 
GAAR cases and effects on tax practice
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Lessons from GAAR Study


 GAAR has been a “game-changer”,  but a modest 
one re: court’s approach to tax avoidance cases


 Although uncertainty remains, some patterns 
emerging


(1) GAAR consistently applied to loss utilization cases, but not 
others


(2) “tax benefit” conceded by most TPs


(3) “avoidance transaction” conceded since Canada Trustco


(4) “series of transaction” not controversial   
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Lessons from the Cases


Red Flags for GAAR


 Loss transfers (Mathew, MacKay)


 Synthetic losses (Triad Gestco, 1207192 Ont)


 Naked surplus strip (McNichol, Desmarais)


 Some interprovincial tax arbitrage (OGT Holdings)


 Duplication of paid-up capital (Copthorne)


 Spousal rollover and mortgage (Lipson)


 Use of spousal attribution rules and LCGE to reduce 
capital gain (Gervais)
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Lessons from the Cases


Red Flags for GAAR (cont’d)


 Using share redemption and 84.1 to avoid deemed 
dividend (Pomerleau) 


 Using 75(2) and 112(1) to convert taxable dividends 
into non-taxable dividends (Fiducie Fjnanciere
Satoma)


 Using a partnership and interposing a corporation 
between two companies to avoid s. 160 (594710 
British Columbia) 


 “Artificial” CDA increases (Gladwin)
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Lessons from the Cases


GAAR held not to apply:


 Sale-leaseback (Canada Trustco)


 Surplus strip plus income splitting (Evans)


 Treaty shopping (MIL Investments)


 Tiered financing (Univar, Bank of Montreal)


 Interest coupon stripping (Lehigh Cement)


 Capital gain strip or hybrid assets and share 
sales (Geransky, Donohue, McMullen)
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Lessons from the Cases


GAAR held not to apply (cont’d):


 Recognition of terminal loss (Landrus)


 Increase in PUC (1235989 Alberta)


 Reliance on Treaty provision allowing source 
state to tax gains on sale of shares where 
value derived principally from real estate (Alta 
Energy)


 Where specific FAPI rule is avoided (Loblaw 
Financial) 
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Lessons from the Cases


 Judicial decisions vary widely in GAAR cases, more 
than in other types of cases


 Hard to reconcile reasoning even from same court 
(FCA in Satoma and Wild)


 Factors that influence judicial decision-making in 
GAAR cases


 gender


 pre-appointment experience


 regional ties


 Judicial “smell test” seems to be at play in some 
GAAR decisions
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The “Smell Test” ??


“The first thing that is absolutely certain, in my 
view, is that whether you win or lose a GAAR 
case depends on the judge you get in the first 
instance .. I think there continues to be a 
certain visceral element – people inelegantly 
call it the smell test, the olfactory factor, the 
gut reaction”.


- Donald Bowman (former CJTC)
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Introduction to Shareholder Benefits


• Overall concept: taking wealth out of a corporation outside
of accepted means is income to the shareholder.


• Subsection 15(1):


‒ “If, at any time, a benefit is conferred by a corporation on a
shareholder of the corporation, a member of a partnership that
is a shareholder or on a contemplated shareholder… then the
amount or value of the benefit is to be included in computing
the income of the shareholder, … or contemplated
shareholder…”
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Exceptions to Subsection 15(1)


• Exceptions to subsection 15(1) include:


‒ Dividends;


‒ Stock dividends;


‒ Deemed dividends under section 84;


‒ PUC reductions; and


‒ Share redemptions.


• i.e. actions the Act already has a scheme to deal with


• Ordinary income treatment
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Interpretation Provision


Subsection 15(1.4)


• Relatively recent, introduced in 2012 and effective October
30, 2011.


• Paragraph 15(1.4)(c): if a benefit is conferred on an
individual (other than an excluded trust) who is non-arm’s
length (“NAL”) with or affiliated with a shareholder, member
of a partnership that is a shareholder or a contemplated
shareholder, then the subsection 15(1) benefit is conferred
on the shareholder, member or contemplated shareholder,
as the case may be.
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Interpretation Provision


Subsection 15(1.4) – Cont’d 


• Paragraph 15(1.4)(c) prevents double tax by only including
a paragraph 15(1.4)(c) benefit to the extent that the benefit
is not already included in computing the income of the
individual or any other person.


• Joint Committee’s 2011 report warned that wording of
paragraph 15(1.4)(c) broad enough to apply even where the
benefit is not conferred ‘qua shareholder’.


• Applies even if shareholder played no role in the conferral of
benefit.
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Who is Assessed under Subsection 15(1)?
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Who is the Taxpayer Assessed under Subsection 15(1)?


• Income is assessed in the hands of the shareholder (or member of
partnership that is a shareholder, or contemplated shareholder)
who received the benefit.


• Where a benefit is conferred to an individual who is NAL with the
shareholder, the income inclusion goes to the shareholder.


• Wording of paragraph 15(1.4)(c) prevents double counting.


• In CRA #2015-0575911E5 – CRA assessed the most blameworthy
shareholder in a situation where four siblings are shareholders
and the corporation conferred a benefit on one of the spouses.


• In IT-335R2, regarding subsection 56(2), CRA says the
shareholder who acquiesces the direction of the payment will be
taxed on a pro-rata basis based on number of shares


• Paragraph 15(1.4)(c) could only apply if the conferee is not a
shareholder, but technically a shareholder could be considered
NAL to themselves.
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(Non)-Application of Subsection 15(1) to Indirect Shareholder 


• Mullen v MNR – 90 DRC 1151 (TCC)


‒ Opco purchased a condo that was used by the shareholder of Holdco.


‒ TCC: subsection 15(2) uses express wording to cover an indirect link
between a shareholder and a corporation. If Parliament had intended
for subsection 15(1) to apply to indirect shareholders, it would have
used the same wording as subsection 15(2).


• In Massicotte c. R., 2008 FCA 60, CRA originally assessed under
15(1) where an Opco conferred a benefit on the shareholder of
Holdco. However, since 15(1) couldn’t apply, CRA changed the
basis of its reassessment to subsection 246(1).


• See CRA views #9335505 and subsequent views for assessing
under multiple sections for indirect benefits to shareholders.


• Today, paragraph 15(1.4)(c) also provides ability to assess income
on Holdco under subsection 15(1).
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CRA #2016-0666841E5


• Opco disposed of a condominium unit


in favor of B’s child for $250,000,


when the FMV was $500,000.


• Even though subsection 15(1) can’t


apply to B since Holdco B did not


confer a benefit directly to B or B’s


child, Opco conferred benefit to B’s


child who is NAL with Holdco B,


paragraph 15(1.4)(c) would allow


CRA to assess income in Holdco B


for the benefit.


• Subsections 56(2) and 246(1) also


have application – to be discussed


later.
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Non-Residents and Subsection 15(1) Shareholder 
Benefits
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Non-Residents and Subsection 15(1)


• Outbound situation:


‒ Subsection 15(7) – section 15 applies whether the corporation
was resident or carrying on business in Canada or not.


‒ Subsection 15(1) applies to Canadian shareholders receiving
benefits from foreign corporations.
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Non-Residents and Subsection 15(1) – Cont’d 


• Inbound situation:


‒ Non-resident shareholder taking benefits from a Canco is not
subject to Part I income tax.


‒ Paragraph 214(3)(a) deems the amount to be a dividend paid
to the taxpayer if section 15 or subsection 56(2) would have
been applicable if Part I applied.


‒ Withholding tax required on deemed dividend.


o Dividend deemed paid at the time of the benefit conferral.


o Generally, CRA allows Treaty rates as long as the benefit recipient
meets the ownership requirements in Canco, and Treaty has
deemed dividend provision (example – X(3) of US-Canada Treaty)


o Note: unlike deemed dividend 15(2) benefits (via subsection
227(6.1) repayment refund), the Part XIII tax on 15(1) benefits
cannot be recovered.
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Non-Resident to Non-Resident Situations 


• Combination of subsection 15(7) and paragraph 214(3)(a) technically
means any foreign shareholders receiving a benefit from a foreign
corporation is subject to Canadian withholding tax, which is absurd.


• CRA states it would apply Part XIII only where “there is sufficient
nexus with Canada” or where “benefit consists in making available to
the shareholder a property located in Canada”.


‒ CRA #9134125, #2006-0196241C6, #2012-0451241C6.


‒ CRA states that it could alternatively apply section 247 (transfer pricing) to
achieve the same result.


• CRA #2011-0409301I7:


‒ Canco owned by U.S Parent. U.S Parent sold shares of Canco (not TCP)
to EU Sub for proceeds > FMV. Per CRA, EU Sub conferred benefit to US
Parent. However, because there is no appropriation of Canco funds and
Canco not been impoverished, “it would be difficult to convince a court
that paragraph 214(3)(a) should apply” in this case.
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Subsection 6(1) – Benefit Received Qua 
Employee
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Benefits Received Qua Employee 


• Generally, CRA views benefits received qua employee if it is


reasonable to conclude the benefit was provided as part of


a reasonable remuneration package.


• Paragraph 6(1)(a) is preferred over a subsection 15(1)


benefit since employee benefits are generally deductible by


the corporation (but payroll withholding required on the


value of the employee benefit)


• In case there is uncertainty, plan ahead to develop positive


facts that support section 6.
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Subsection 56(2) – Indirect Payments 
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Indirect Payments 


• Overall concept: If you direct a payment to someone else,


you are taxed.


• Subsection 56(2) – Indirect payments:
‒ Income inclusion in the Taxpayer’s hands to the extent there is:


o A payment or transfer of property to someone other than the


Taxpayer;


o Made pursuant to the direction of, or with the concurrence of, the


Taxpayer;


o For the benefit of the Taxpayer or the other person the Taxpayer


desires to have the benefit conferred upon; and,


o Would be included in the Taxpayer’s income if payment or transfer


been made to the Taxpayer (instead of the other person).


20







Court Introduced 5th Condition to 56(2)


• Winter v R [1991] 1 C.T.C. 113:
‒ Where the taxpayer had himself no entitlement to the payment,


subsection 56(2) only applies if the transferee not subject to tax on


the benefit he received.


• The actual existence of a fifth condition is not entirely clear.
‒ The FCA in Neuman declined to find there was a fifth condition to


subsection 56(2). SCC overturned FCA decision in Neuman but


without commenting specifically on the fifth condition.
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Subsection 56(2) Overlap with Subsection 15(1) due to 
Paragraph 15(1.4)(c)


• Introduction of paragraph 15(1.4)(c) effective Oct 30, 2011


potentially causes an overlap
‒ Section 15: corporation confers benefit to someone NAL with


shareholder, then income to shareholder.


‒ Subsection 56(2): one person (the shareholder) wish to confer a


benefit on someone else, then income to shareholder.


‒ However, section 15 is subject to tax on split income (“TOSI”), whereas


56(2) is not.


• Threshold is low for paragraph 15(1.4)(c) to apply – no


requirement for an intention to confer benefit.


• CRA audit manual – where it is not clear if the benefit was direct


or indirect, the CRA may use both subsections in conjunction.
‒ However, subsection 56(2) will not apply to use of property (e.g.


cottage), because not a payment or transfer of property (CRA Audit


Manual 24.11.3)
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Degree of Participation Required to Invoke Subsection 56(2)
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• MNR v Bronfman, 1965 C.T.C. 378 (Exch)


‒ all shareholders subject to subsection 56(2), because of their failure
to protest was tantamount to approval of the gift.


• Smith v Queen [1996] 1 C.T.C. 418 (FCTD)


‒ taxpayer’s concurrence in the conferring of indirect benefit may be
passive.


• Will not apply to a bona-fide loan (IT-335R2)







Does Subsection 56(2) Replace Concept of Constructive Receipt?
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• If a payment is payable to the Taxpayer (and the Taxpayer is


entitled to it), and the Taxpayer merely instructs that it be paid to


another person, the payment should still be taxable in the


Taxpayer’s hands under general concept of constructive receipt.
‒ E.g. tax withheld and remitted to CRA by a payor is still income to


the earner.


• It appears that subsection 56(2):
‒ limits application of constructive receipt to only where all


conditions of subsection 56(2) are met,


‒ also covers situations outside of constructive receipt (unless it’s a


dividend – Neuman)







The Strange SCC Case of Neuman [1998] 1 S.C.R. 770


• Issue: if a corporation selectively pays dividend on one
class of shares but not the other, should subsection 56(2)
apply to the controlling shareholder(s)?


• Per the facts, dividends declared were at the discretion of
the directors and could be made selectively on different
classes of shares.
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The Strange SCC Case of Neuman – Cont’d 


• SCC found that subsection 56(2) cannot apply to dividend
income, due to its nature:


‒ Until a dividend is declared, profits belong to the corporation as
RE.


‒ Had dividend not been declared & paid to a third party, it would not
otherwise have been received by the taxpayer.


‒ The implicit interpretation of the fourth condition (i.e. payment
would have been included in the taxpayer’s income if it had been
received by him/her) is that it includes an entitlement requirement.


‒ Dividend cannot pass this fourth condition because the dividend, if
not paid to a shareholder, remains with the corporation. Therefore,
subsection 56(2) can never apply.


‒ Contribution of a shareholder does not matter, since dividends are
return on investment in a corporation and not determined by
contribution.


26







The Strange SCC Case of Neuman – Cont’d 


• However, this is an awkward interpretation of the fourth condition, the actual


wording of which is “… shall be included in computing the taxpayer’s income


to the extent that it would be if the payment or transfer had been made to the


taxpayer”. The likely textual interpretation should be: if the same dividend had


been made to the Taxpayer, would it have been taxable? No entitlement


needed.


• Winter v R [1991] 1 C.T.C. 113, the Federal Court dealt with a situation where


the majority shareholder caused the corporation to sell assets to his son-in-


law (also a shareholder) for less than FMV. The Court reassessed the majority


shareholder under subsection 56(2) for the benefit amount. In its reasoning,


the Federal Court in Winter found that the fact that the taxpayer had no direct


entitlement to the property did not preclude subsection 56(2), since nothing in


subsection 56(2) confines its application that way.


• The SCC in Neuman acknowledged Winter; saying that the Winter case


concerned conferral of a benefit that wasn’t in the form of dividend, and


application of subsection 56(2) to non-dividend income was not before the


Court. Despite this unsatisfactory reasoning, this is now the law, and it led to


introduction of Kiddie Tax in year 2000.
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The Strange SCC Case of Neuman – Cont’d 


• The state of the law appears to now be:


‒ Dividend income: subsection 56(2) only applies if taxpayer


already entitled to the dividend (e.g. waiver of dividend in a


closely held corporation).


‒ Non-dividend income: subsection 56(2) applies even if taxpayer


not already entitled to the property.
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Application of 56(2) to a Trustee 


• In CRA #2012-0462891C6, CRA stated that subsection
56(2) may, based on facts, apply to an individual who is the
sole trustee and one of the discretionary beneficiaries,
where the trust makes distributions to other beneficiaries.


• However, this appears contrary to FCA decision in Ferrel, 99
DTC 5111.
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CRA #2016-0666841E5


• If Holdco B gave the instruction to cause
the disposition of the condo, ss. 56(2)
could apply to assess the benefit on
Holdco B, because Holdco B would have
had a ss. 15(1) income inclusion if it had
received the condo directly.


• If benefit conferred under B’s instruction
or concurrence, then all facts need to be
examined to determine whether B would
have included an amount in his income if
Opco made the transfer directly to B. If so,
ss. 56(2) will apply to assess income to B.


‒ This last part is confusing to us – is the
only way B can have an income inclusion
is if s. 246 applies because Opco
transfer the condo directly to B under
Holdco B’s instructions?


• More on s. 246 – stay tuned.
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Non-Residents and subsection 56(2) 
Indirect Payments
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Non-Residents and subsection 56(2) Indirect Payments


• Where subsection 56(2) would, if Part I were applicable,


require an income inclusion to a non-resident, paragraph


214(3)(a) would deem that amount to be paid as a dividend


from a Canco.
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Example of 56(2) in a Cross-Border Context


• Where Mr. US is a shareholder of
Canco, and Mr. US directed Canco
to gift property to another person
(“Recipient”), paragraph 214(3)(a)
should result in a deemed dividend
to Mr. US because:


1. A payment or transfer of property
to someone other than Mr. US


2. made pursuant to the direction of,
or with the concurrence of, Mr.
US


3. for the benefit of the other person
Mr. US wishes to have the benefit
conferred upon, and


4. would be included in Mr. US’s
income if payment or transfer
been made to Mr. US.


5. (Assuming fifth condition exist)
the amount is not taxable in
hands of the recipient.
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Example of 56(2) in a Cross-Border Context – Cont’d 


• The fourth condition is met because had the payment been made by
Canco to Mr. US, then ss. 15(1) would apply to cause an amount to be
included in Mr. US’s income.


‒ Concept of “income” is governed by section 3, which applies to a “taxpayer”,


which is defined in 248(1) to be any person whether or not liable for tax.


‒ In s.3, “income” of a taxpayer includes income from a source, including


property.


‒ Ss. 15(1) is not limited to Canadian resident taxpayer and is considered income


from property of a taxpayer.


‒ Nothing in s.4 takes this out of an income source of a non-resident taxpayer.


‒ Section 250.1 confirms that a non-resident calculates “income” the same ways


as a resident.


‒ S.115 narrows down a non-resident income’s into “taxable income earned in


Canada”. Not relevant to the question here.


‒ Ss. 2(3) states when a non-resident needs to pay income tax on taxable income


earned in Canada. Again not relevant.


‒ Therefore, ss. 15(1) would indeed require Mr. US to include the benefit into his


“income” if Canco gifted the property to him directly.


34







Example of 56(2) in a Cross-Border Context – Cont’d


• This should be the correct interpretation, otherwise, how
else can paragraph 214(3)(a) works with ss. 56(2)?


• Note that paragraph 15(1.4)(c) could apply alternatively if
Mr. US is found to be NAL with the benefit recipient (and the
recipient is an individual).
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Example – What if USco instead of Canco?


• Wording of subsection 56(2) board enough to apply.


• Likely Canadian nexus will be required for subsection 56(2)
to apply, similar as discussed for subsection 15(1)
particularly since there is no parallel of subsection 15(7) for
subsection 56(2).
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Subsection 246(1) – Benefit Conferred on a Person 
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Section 246 Benefits 


• Overall Concept: If all else fails, tax the benefit recipient.


• Subsection 246(1) applies at any time the following conditions are met:


‒ A person confers a benefit, directly or indirectly, by any means whatever, on
Taxpayer,


‒ The benefit amount is not otherwise included in the Taxpayer’s income or taxable
income earned in Canada under Part I,


‒ The benefit amount would have been included in the Taxpayer’s income if (i) the
benefit amount were a payment made directly by the person to the Taxpayer and (ii)
if the Taxpayer were resident in Canada.


• Consequence of subsection 246(1):


‒ Benefit amount included in the Taxpayer’s income or taxable income earned in
Canada under Part I


‒ If the Taxpayer is non-resident, benefit amount also deemed for Part XIII to be a
payment made to the Taxpayer.


• Subsection 246(2) exception: subsection 246(1) doesn’t apply to bona-fide
transaction between arm’s length persons (amongst other requirements).


• Unlike subsection 56(2), no requirement to have the desire to confer a
benefit.
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CRA #2016-0666841E5


• If factually, the benefit is indirectly


conferred by Holdco B to B’s child


or B, ss. 246(1) applies to include


the income in B’s hands


• Although not mentioned by CRA,


presumably indirect benefit to B


exists only if this transaction


between Opco and B’s son


indirectly, in any manner whatever,


factually benefitted B.


• The application of ss. 246(1) to an


indirect shareholder is supported


by the decision of Massicotte c. R.,


2008 FCA 60.
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Summary of CRA’s Options in Assessing the Situation 
in #2016-088841E5


• Subsections 15(1) & 15(1.4) causes the income to be taxed
in Holdco B’s hands.


• Alternatively, subsection 56(2) can cause the income to be
taxed in Holdco B’s hands (and in B’s hands?).


• In addition to the above, subsection 246(1) can cause the
income to be taxed in B’s hands.


• The only provision preventing double-tax is in paragraph
15(1.4)(c). Therefore, CRA has the option to rely on
subsection 56(2) to assess Holdco B, then use subsection
246(1) to assess the same to B. subsection 248(28) will not
prevent this.


40







CRA #2011-0411491E5


• The payment of tax by LLC on the


Canadian individual’s behalf is not a


“dividend” to the Canadian individual.


• The U.S. tax paid could be a ss. 246(1)


taxable benefit conferred by AULC on


the individual. This is because if AULC


had paid the U.S. tax rather than U.S.


LLC, it would have been ss. 15(1)


income to the individual.
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CRA #2019-0798821C6 – IFA 2019 Q.7


• CRA was asked at IFA Round Table where a non-resident shareholder


received a benefit indirectly conferred to it, whether paragraph 246(1)(a)


would apply. The question did not provide any factual scenario, but an


example of this scenario could be: NR shareholder – Holdco – Opco, and


Opco conferred benefit to the NR shareholder.


• The CRA points out that all paragraph 246(1)(a) does is to include a


subsection 246(1) benefit in the non-resident’s “taxable income earned in


Canada”.


• Since subsection 15(1) is not “taxable income earned in Canada” under


subsections 2(3) and 115(1), paragraph 246(1)(a) cannot apply to cause


the non-resident to become subject to Part I income tax.


• The CRA then says that the subsection 246(1) benefit would still be


“income” to the non-resident due to section 250.1.


42







246(1)(b) for Non-Resident Benefit Recipient


• The CRA question/response above is silent on paragraph 246(1)(b).


• There appears to be very little (no) guidance on how to apply paragraph


246(1)(b): “… deemed for the purposes of Part XIII to be a payment made


at that time to the taxpayer in respect of property, services or otherwise,


depending on the nature of the benefit”


• Assume a non-resident shareholder of CanHoldco appropriated cash from


CanOpco, and all requirements of subsection 246(1) are met, and CRA


confirmed paragraph 246(1)(a) can’t apply.


• Paragraph 246(1)(b) would deem CanHoldco to have made a payment in


respect of property to NR shareholder, for Part XIII purpose. The benefit is


still not a dividend or a heading that Part XIII can attach to.


• Paragraph 246(1)(b) is badly drafted and it is not clear which Part XIII


provision or treaty provisions apply. The scheme and context clearly


suggest Part XIII should apply to 246(1)(b) and probably need to determine


in each case what the closest Part XIII item it resembles for each fact


pattern.
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Planning Example
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Planning Example #1: 
100% Non-Resident Shareholder for Canadian Business


• Mr. X is a Canadian resident.


• Mr. X wants to start a new Canadian incorporated business.


• Mr. X wants to avoid the dividend tax regime.


• Mr. X’s father, Mr. F, resides in a Treaty country that permits


5% withholding on dividend to holdcos.
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Plan


• Mr. F creates a holding corporation
in the foreign country (ForCo)


• From the beginning, ForCo becomes
sole shareholder of a Canadian corp
(Canco).


• Mr. X funds the Canco with loans,
and carry on business as an
employee of Canco.


• Mr. X earns salary equal to an arm’s
length manager. Canco pays Cdn
corporate tax.


• Each year, ForCo permits Mr. X to
appropriate cash of Canco equal to
profits.
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Tax implication


• Subsection 15(1) doesn’t apply to Mr. X because Mr. X not
shareholder or contemplated shareholder.


• Subsections 56(2) & 214(3)(a) applies to ForCo, so Part XIII
withholding of 5% applies to the appropriation.


• Subsection 246(1) doesn’t apply to Mr. X because if the
appropriation were a payment directly between ForCo (or
Mr. F) and Mr. X, it still wouldn’t be income to Mr. X.


• Result: converted dividend income into 5% withholding tax,
which the ForCo may potentially claim FTC against other
Cdn source income on its own foreign tax return. GAAR
risk, and commercial risk.
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Planning example #2A
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• What if Holdco B’s sole director is


not related to B or Opco and does


not know about the benefit


conferral on B’s child?


• Do any of subsections 15(1), 56(2)


or 246(1) apply?
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Planning Example #2B
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• What if, factually, Mr. B received


no benefit from his son receiving


the condo for less than FMV?


• Do any of subsections 15(1), 56(2)


or 246(1) apply?
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Conclusion
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Conclusion


• On one hand, subsections 15(1), 56(2), 246(1) have too much overlap,


and too much latitude granted to CRA to choose which provisions to apply


and who to assess. On the other hand, because of poor drafting, there


appear to be narrow circumstances where none of these provisions apply.


• Non-residents are caught under Part XIII, due to 214(3)(a) (i.e. 56(2) and


15(1)) and 246(1)(b).


• Paragraph 246(1)(b) is badly drafted, so manner of application can be


uncertain.


• Section 250.1 provides CRA ammunition to tax non-residents under 56(2)


and 246(1) even though those provisions do not fall under section 115 by


defining that a person whose income for a taxation year is determined


includes a non-resident.


• Subsections 56(2) and 246(1) can apply in non shareholder appropriation


scenarios.


• Perhaps planning opportunity to convert Part I tax into Part XIII using


these provisions.
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Questions ?
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Introduction


Division of Assets and Support Issues – An overview


• Trusts


• Estate Freeze


• Shareholders Agreements


Special issues:


Conclusion Caveat: Ontario law







Division of Assets


Preamble to the Ontario Family Law Act:


…to recognize the equal position of spouses 
as individuals within marriage and to 
recognize marriage as a form of 
partnership…
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Division of Assets


Married Couples


 Equalize net family property accumulated during the marriage


 Do not include gifts and inheritance received during the marriage (unless co-mingled)


 Gifts and inheritance received before the marriage are considered “pre-marriage” assets


Common Law couples


 Divide according to ownership


 Joint Family Venture
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Income for Child Support


Federal Child Support Guidelines:


Determination of annual income


15 (1) Subject to subsection (2), a spouse’s annual income is determined by the court in 


accordance with sections 16 to 20.
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Income for Spousal Support


•Import income definition from the Federal Child Support Guidelines – for 
the most part


© 2020  Sébastien Desmarais and Nathalie Boutet All 
Rights Reserved 1/17/2020 8







TRUST & FAMILY LAW:


A “Twisted” Relationship, Trust Me!
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Trusts
Inter Vivos Trusts


•Need to review whether we are dealing with a discretionary trust or a non-discretionary trust.


1. Must review the named beneficiaries
◦ Are they specifically named? Ex: John Doe


◦ Is it a class of beneficiaries? Ex: the issues of John and Jane Doe


◦ Are there contingent beneficiaries? Ex: my children who graduate high school


◦ What if the “contingent beneficiaries” are unascertainable? Or the contingency is unachievable?


2. Who are the trustees and reviewing the discretion afforded to the trustees?
◦ Absolute discretion vs. “fixed" interest (non-discretionary trust)?


◦ A discretionary trust is a trust where the trustees have complete discretion as to when and how the
income or property is distributed/transferred to the beneficiary(ies) and in what proportion.
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Trusts


•Frequent language in the Deed of Trust of Inter Vivos Trust:


No benefit under this Deed of Settlement shall be assigned or anticipated or fall into any 


community of property which may exist between any Beneficiary and his Spouse.


© 2020  Sébastien Desmarais and Nathalie Boutet All 
Rights Reserved


January 17, 2020
11







Trust


•Standard Language in Wills:


I HEREBY DECLARE that all property given under this my Will to any beneficiary who is 


married at the time such beneficiary becomes entitled to such property and all 


income derived from such property shall be excluded from the net family property 


of such beneficiary for all purposes of the Family Law Act, as amended from time to 


time, or pursuant to the comparable legislation of any other jurisdiction.


© 2020  Sébastien Desmarais and Nathalie Boutet All 
Rights Reserved


1/17/2020
13







Trust


Family Law Act, section 4(2):


Excluded property


The value of the following property that a spouse owns on the valuation date does not form part 
of the spouse’s net family property:


1. Property, other than a matrimonial home, that was acquired by gift or inheritance from a 
third person after the date of the marriage.


2. Income from property referred to in paragraph 1, if the donor or testator has expressly stated 
that it is to be excluded from the spouse’s net family property.


…
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Trust


•Impacts on Income for Support when there are such restrictions:


• Income stream: 


• Will likely be included in income for child and spousal support


• Income distribution invested into assets (a bank account, real estate):


• Maybe imputation of “income” at a reasonable rate of interest
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Trust


•Impacts on Property when there are such restrictions:


S. 4(1) of the Family Law Act :


"property" means any interest, present or future, vested or contingent, in real or personal property . . . 


•A contingent interest in a trust is considered property within the meaning of the Family Law Act. 


•An interest in a trust will be taken into account when determining each spouse’s net family property.


•Impact if received before vs during marriage?


•Impact if the beneficiary keeps the funds received in a separate account vs co-mingles or into 
matrimonial home the funds with family assets?
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Trust
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•The difficulty is how to value a beneficiary’s interest in a discretionary trust?


•There is no definitive method to value a discretionary trust


•Three methods have generally been recognized by court







Trusts


The three (3) valuation methods are:


1. Evaluating the likelihood of the beneficiary receiving benefits by examining the purpose of the trust or the history of 
past receipt


2. Using a “notional pro rata” approach that divides the interest by the number of beneficiaries at the date of valuation 
(ie. if there are two beneficiaries, each are assumed to have a 50 per cent interest, and if there are 10 beneficiaries, 
each are assumed to have a 10 per cent interest)


3. Applying the “if and when” approach that allows the spouse with no interest to receive a portion of the beneficiary’s 
interest when it is distributed in the future


* It is always at the discretion of the Court & the judge.
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Trust & Estate Freeze:


No Problem?
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Estate Freeze


Trustees: Father, Mother, Son


Father Ben: parents, children & 
grandchildren


freezed shares common shares


& voting shares low cost base
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Estate Freeze


Implication of an estate freeze involving a trust:


•To whom can we attribute the value of the growth of the c/s held by the trust?


•Is it a discretionary trust?


•Who are the trustees?


•Value of freeze shares shall take precedence in the valuation of the interest in
the trust.
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Estate Freeze


•Could the growth in the value of the shares with low cost base be considered a gift from parent 
and excluded from sharing in a divorce?


• Depends if the documentation and tax reporting match the argument


• Most likely this claim will fail


•Should the spouse obtain ILA on a freeze?


© 2020  Sébastien Desmarais and Nathalie Boutet All 
Rights Reserved


January 17, 2020
22







© 2017 Boutet  Family  Law,  All Rights Reserved
1/17/2020


23


Family Law Act


Equalization of net family properties


Divorce, etc.


5 (1) When a divorce is granted or a marriage is declared a nullity, or when the spouses are separated and 


there is no reasonable prospect that they will resume cohabitation, the spouse whose net family property is 


the lesser of the two net family properties is entitled to one-half the difference between them. R.S.O. 1990, 


c. F.3, s. 5 (1).


Death of spouse


(2) When a spouse dies, if the net family property of the deceased spouse exceeds the net family property 


of the surviving spouse, the surviving spouse is entitled to one-half the difference between them. R.S.O. 


1990, c. F.3, s. 5 (2).


Improvident depletion of spouse’s net family property


(3) When spouses are cohabiting, if there is a serious danger that one spouse may improvidently deplete his 


or her net family property, the other spouse may on an application under section 7 have the difference 


between the net family properties divided as if the spouses were separated and there were no reasonable 


prospect that they would resume cohabitation. R.S.O. 1990, c. F.3, s. 5 (3).







Trust & Shareholders’ Agreements:


Adding Layers Of Protection?
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Shareholders Agreements


Trust as a party of a Shareholders’ Agreement


•It is not uncommon to have a “discount” clause for family law matters in
shareholders’ agreement:


In the event a shareholder (…) becomes subject to any proceedings which
may fall under the Family Law Act (Ontario), (…) which will in any way
interfere with, encumber or effect the Corporation or a party’s interest in any
Shares of the corporation(…) the Selling Price shall be equal to fifty percent
(50%) of the Share Price on the date of the Triggering Event.


•Should it be mandatory for the spouse to obtain ILA?
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Shareholders Agreements
Trust as a party of a Shareholders’ Agreement


•What are the implications for Family Law:


• Fraudulent Conveyance Act?


• Unequal division based on unconscionability claim under s. 5(6) of the Family
Law Act?


• Reisman v. Reisman


• 2012 ONSC 3148 (CanLII), appeal dismissed 2014 ONCA 109
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Thank you.
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Some 2019
Tax Cases of Interest


David Sherman


Tax Specialist Group — January 2020







Some preliminary points…


• All these cases are in my Notes in PITA 57th ed. (in 
stock March 2019) [pre-July cases are in the 56th]


• TCC>FCA for Tax Court appeals (of assessments); 
FC>FCA for judicial review of CRA discretion


• Don’t overlook QCCQ and QCCA cases as an 
occasional source of interpretation (parallel 
Quebec law)


• If you’re stuck on an ITA interpretation or practice 
issue — check PITA Notes or email me 
(ds@davidsherman.ca)
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I — Income and deductions
II — SR&ED
III — International
IV — GAAR
V — Personal credits
VI — Charities
VII — Donations and gifting schemes
VIII — Assessments, Objections, Appeals
IX — CRA administration
X — Judicial review — Federal Court
XI — Lawsuits
XII — Registered plans
XIII — Remission orders
XIV — Trusts — Supreme Court of Canada non-tax cases
XV — Miscellaneous
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I — Income and deductions


Personal income and expenses


Interest income


Interest expense


Business income and expenses


Section 55
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Personal income and expenses
5(1) employment income: tips


• Xia, 2019 TCC 30 (under appeal to FCA). Casino tips 
pooled and divided by the employees were taxable 
[not new]
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Personal income and expenses:
8(1)(b) employment deduction for legal fees


• Kurnik, 2019 TCC 206: deduction was allowed for 
legal fees paid to settle suit against K’s family 
trust because it was related to his suit for salary


• Dauphin, 2019 TCC 93: Montreal city councilor 
paid lawyers for services relating to searches of 
his home and office as part of police investigation 
into city administration. No deduction allowed


• Barrett, 2019 TCC 228: fees paid for an 
oppression remedy action were not sufficiently 
connected with B’s employment to be deductible. 
No deduction
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Personal income and expenses:
18(12) home office expenses


• Hébert, 2019 TCC 266, para. 29: lawn and garden care 
qualifies for deduction, since needed to keep the house 
looking nice for clients (earlier case Andreone, 2005 TCC 24 
had said outside maintenance costs were non-deductible as 
they would be needed anyway and did not enhance the 
business’s income-generating potential)
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Personal income and expenses:
56(1)(a) pension income


• Rasmussen, 2019 TCC 124: payments from the 
Australian government employees’ “QSuper” 
fund were taxable and not exempted by 
treaty, including a “tax-free component” that 
would not be taxed in Australia
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Personal income and expenses:
62(1) moving expenses


• Ellaway, 2019 TCC 118: move to Canada does 
not qualify (under 248(1)“eligible relocation”) 
if the taxpayer was non-resident [not new]
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Personal income and expenses:
9(2) business losses


• Renaud, 2019 FCA 154: professor’s part-time 
law practice with no attempt to make a profit 
was personal, not commercial so losses 
disallowed


• Robinson, 2019 TCC 181: losses from efforts to 
“commercialize innovation” might have been 
allowed, but were denied because the 
expenses were capital (18(1)(b))
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Personal income and expenses:
103(1) partnership allocation


• Aquilini, 2019 TCC 132: partnership 
allocations provided distorted returns, so 
either 103(1) or 103(1.1) applied to reallocate 
the income (103(1.1) does not need a tax 
avoidance purpose to apply: para. 65])
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Interest income
12(1)(c)


• Plains Midstream, 2019 FCA 57, para. 90: “Symmetry 
is the essence of interest ... an amount is not 
interest if it does not have the character of interest 
to both the recipient and the payer”


• TCC decision (2017 TCC 207) included detailed 
discussion of the history and purpose of 16(1) 
[blended interest/capital payments]
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Interest expense
20(1)(c)


• Gervais Auto, 2019 QCCQ 5894:  10% interest paid to 
GA’s shareholders was denied beyond 7.89%, as the 
company’s CPAs had determined that a commercial 
rate was 7.89%-12.39% (and notably, the company 
was not using its 3.125% bank credit line)
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Interest expense
20(1)(c)


• Black, 2019 TCC 135: Conrad Black’s payment of a 
damage award was held to be a interest-bearing loan to 
his company that was jointly liable with him, so interest 
was deductible (income need not actually be earned as 
long as the purpose test is met: para. 143)


• Purpose requirement of a “direct link” between the 
borrowed money and an eligible use (Shell Canada, 
[1999] 4 C.T.C. 313 (SCC)) was met


• Binding oral agreement had been reached on essential 
terms (see PITA Notes to 169(1) under Rectification
about “reducing an agreement to writing”)


14







Interest expense
20(1)(c), 20.1


• Moras, 2019 TCC 111: interest deduction was 
allowed where M ceased carrying on business but 
continued to pay interest on his line of credit


• 20.1 is often missed!
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Business income and expenses
12(1)(x) income inclusion for “assistance”


• PCI Géomatics, 2019 QCCQ 2688: Industry Canada 
loan that was repayable only if revenues increased 
was not a “forgivable loan”, so no income inclusion
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Business income and expenses
18(1)(b) capital expenses — no deduction


• Voyer, 2019 TCC 221, para. 31: compensation paid to 
clients by a securities broker for losses on bad 
investments were capital expenses, as they were to 
preserve his reputation and customer base
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Section 55
55(5) — Safe income


• 626468 New Brunswick, 2019 FCA 306: Safe income 
is computed after deducting corporate income tax 
ultimately payable on the income
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II — SR&ED investment tax credits


• Main determinative issue in dispute, in 
practice, is “technological uncertainty” (TU)
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II — SR&ED investment tax credits:
SR&ED found, ITCs allowed


• A & D Precision, 2019 TCC 48 (double wheel roll 
grinding machine; full spectrum versatile horizontal 
lathes)


• CRL Engineering, 2019 TCC 65 (Ph.Ds developing 
system to provide real-time on-board status for 
public transit buses)


• Béton Mobile, 2019 TCC 278 (concrete mixing 
projects: 6 of 14 projects had TU)
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II — SR&ED investment tax credits:
SR&ED not found, no ITCs


• Concept Danat, 2019 TCC 32 (laser-printing clothing: no TU)


• A & D Precision, 2019 TCC 48 (full spectrum versatile horizontal 
lathes: one qualified, but no TU in developing smaller versions)


• Laforest Marketing, 2019 TCC 45 (Spray Catcher water mist 
collector: no TU as techniques used were known to the industry)


• Exxonmobil, 2019 TCC 108 (purpose of drilling well was to find oil, 
not to validate methodology for reservoir connectivity)


• Clevor Technologies, 2019 TCC 166 (project management software: 
routine engineering, no TU)


• Kam-Press, 2019 TCC 246 (under appeal to FCA) (memorial niche 
for funeral urns: trial and error, no TU)


• Béton Mobile, 2019 TCC 278 (concrete mixing projects: 8 of 14 
projects had no TU)
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II — SR&ED investment tax credits:
additional points


• Concept Danat, 2019 TCC 32, para. 53: An SR&ED claim 
requires “an accurate record of hours worked” (not an 
estimate)


• Kam-Press, 2019 TCC 246, para. 25: Determation of whether 
there was SR&ED is a question of law; expert witnesses can 
assist the Court but are not determinative or necessary
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III — International
FATCA (ss. 263-269)


• Deegan (Highton), 2019 FC 960 (under appeal to FCA): the 
Canada-US FATCA Agreement does not violate the Charter of 
Rights as unreasonable seizure of financial information from 
US persons, or by discriminating on the basis of national origin


• Similar Hillis (Deegan) case (2015 FC 1082) was already under 
appeal to the FCA: FC found no violation of the Canada-US tax 
treaty or of section 241 (i.e., the non-constitutional issues)


• The appeals will be heard together (no date scheduled yet)
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III — International
128.1(1): whether corporation became resident in Canada


• Landbouwbedrijf Backx, 2019 FCA 310: TCC had held that LB 
was already resident in Canada (under “central management 
and control”), so 128.1(1)(c) did not apply in the year LB 
claimed. The FCA sent the decision back to the TCC because 
the TCC had based its decision on LB not having “ceased to be 
resident in the Netherlands”; presumably the TCC must now 
specify that LB was already resident in Canada, regardless of 
its status in the Netherlands. (The FCA also ordered the TCC to 
consider whether the Canada-Netherlands treaty applied.)


• CRA’s acceptance of a filing position for some years is not 
binding for other years: para. 14.
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III — International
Form T1135 [233.3(3)]: penalty for non-filing (162(7))


• Moore, 2019 TCC 141: M worked for GE Canada and, under 
stock option plan, acquired shares in U.S. parent corp. Once 
total cost exceeded $100,000 in 2015, he was required to file 
a T1135, but the CRA Guide was unclear about this. M 
voluntarily disclosed with his 2016 return his non-filing for 
2015. The Tax Court cancelled the penalty based on “due 
diligence”.


25







III — International
Canada-US tax treaty Art. V:9


9. Subject to paragraph 3, where an enterprise of a Contracting State provides services in the 
other Contracting State, if that enterprise is found not to have a permanent establishment in that 
other State by virtue of the preceding paragraphs of this Article, that enterprise shall be deemed 
to provide those services through a permanent establishment in that other State if and only if:


(a) those services are performed in that other State by an individual who is present in that 
other State for a period or periods aggregating 183 days or more in any twelve-month 
period, and, during that period or periods, more than 50 percent of the gross active business 
revenues of the enterprise consists of income derived from the services performed in that 
other State by that individual; or


(b) the services are provided in that other State for an aggregate of 183 days or more in any 
twelve-month period with respect to the same or connected project for customers who are 
either residents of that other State or who maintain a permanent establishment in that 
other State and the services are provided in respect of that permanent establishment.


• Para. 9(a) applied in Wolf, 2019 FCA 283
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IV — GAAR
GAAR (245(2)) applied


• Gladwin Realty, 2019 TCC 62 (under appeal to FCA): misuse of 
40(3.1), 40(3.12) and the pre-2011 Capital Dividend Account 
rules via partnership distribution to inflate CDA with offsetting 
gains and losses


• Birchcliff Energy, 2019 FCA 151 (leave to appeal denied by SCC 
Nov. 14, 2019): avoiding 256(7)(b)(ii) deemed change in 
control by having Lossco issue subscription receipts to trigger 
256(7)(b)(iii)(B) before amalgamation [same result earlier at 
2015 TCC 232 but that decision was nullified at 2017 FCA 89 
as issued by the wrong Tax Court judge]
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IV — GAAR
GAAR (245(2)) did not apply


• Deans Knight, 2019 TCC 76 (under appeal by Crown to FCA): 
pre-256.1 loss trading — selling corp’s unused losses and 
credits to a third party taking 35% votes but 79% of equity, 
which was not “control” at the time


• Right to sell shares to Mco did not give Mco a right to buy
those shares (and 256(8) did not apply) — paras. 49-62
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IV — GAAR
Discovery in a GAAR appeal


• Madison Pacific [MP Western], 2019 FCA 19: draft documents 
prepared during audit should be disclosed, as they “inform 
the Minister’s mental process”: para. 12; but no “fishing 
expedition” allowed for correspondence between CRA and 
Finance on loss trading


• Total Energy, 2019 TCC 112 (under appeal to FCA): similar to 
MP Western; fishing expedition not allowed


• Determining policy for GAAR is a “question of law” for which 
current government documents may be irrelevant and 
inadmissible [both Madison and Total Energy]
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V — Personal credits
118.2(2) medical expenses


• Chen, 2019 TCC 192: 118.2(2)(o) might have covered 
harvesting stem cells from a newborn’s umbilical cord, but a 
doctor’s letter saying “all patients are advised to do this” did 
not meet the “prescribed” test.
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V — Personal credits
118.3 and 118.4 disability tax credit (DTC)


(Cases are always fact-dependent)


• Green, 2019 TCC 74: severe anxiety disorder qualified


• Connolly, 2019 TCC 160: cumulative effect of fibromyalgia, 
rheumatoid arthritis and other conditions qualified once 
they became severe enough


• Laing, 2019 TCC 267: bipolar disorder plus irritable bowel 
syndrome did not qualify
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V — Personal credits
118.041 home accessibility tax credit (HATC)


• Patrie, 2019 TCC 276: “rickety” stairs to the back garden were 
replaced with a new deck, stairs and railing, to allow Mrs. P 
access to the garden. This qualified as increasing her access to 
the “eligible dwelling”; and the HATC was allowed even 
though the work increased the home’s value, since the 
purpose was to allow Mrs. P access to the garden, not to 
increase the home’s value
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V — Personal credits
122.61 Child Tax Benefit (Canada Child Benefit)


• “Shared custody” allows the CCB to be split: 122.6“shared-
custody parent”, 122.61(1.1). 


• Lavrinenko, 2019 FCA 51 and Morrissey, 2019 FCA 56: “Near 
equal” means only up to 55-45%. (Overrules prior case law)


• August 29, 2019 draft legislation will change the rule so that 
anything up to 60-40 will qualify, or “approximately equal” 
(which Finance Technical Notes say might apply if the intent is 
to be near-equal but due to illness or summer vacation the 
split is 62-38 in a given month). The change will be retroactive 
to July 2011.
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VI — Charities
Charity registration refused


• Categories to qualify as a charity (judge-made law) are 
religion, education, relief of poverty, and “other purposes 
beneficial to the community”


• Church of Atheism, 2019 FCA 296: atheism is not a religion, as 
it lacks “a particular and comprehensive system of doctrine 
and observances”


• [Applicant likely could have gone under “education”  but I 
suspect they wanted to make a point]


• Refusing to register a charity does not interfere with its 
members’ Charter rights more than trivially or insubstantially: 
para. 16
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VI — Charities
Charity registration revoked (168(3))


• Ark Angel Foundation, 2019 FCA 21: failure to support a 
director’s consulting services provided to the charity meant 
its records were insufficient


• Many Mansions, 2019 FCA 189: inadequate records; and 
pastor used charity’s meeting room 3 times for his personal 
business
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VI — Charities
Charity registration suspended (188.2)


• Promised Land Ministries, 2019 TCC 145: charity suspended 
for 1 year because, despite being warned, it did not get 
receipts for money spent in countries with “cash 
economies”. It could have used a notebook in which the 
individual receiving funds could sign a receipt.
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VII — Donations and gifting schemes
Donation shelters


• Donation shelters always fail, either on valuation or because 
there was no “impoverishment” and thus no gift


• Markou, 2019 FCA 299: McKellar/Trinity leveraged donations; 
interconnected transactions, no gift


• Abreo, 2019 TCC 122: software donated to National Children’s 
Burn Society


• Miller, 2019 TCC 204: Global Learning Gift Initiative: cash 
portion of “donation” denied [same as earlier cases]


• Kaul (Roher), 2019 TCC 17 (FCA appeal dismissed Dec. 16, 
2019): Artistic Ideas — art valuations rejected as unreliable


• Eusebe, 2018 TCC 254: Universal Donation Program 
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VII — Donations and gifting schemes
What is a donation?


• Fonds de solidarité, 2018 TCC 3 (aff’d on other grounds 2019 
FCA 36): $9m payment to the local town to invest in 
something to replace a failed paper plant was held not to be 
a donation under the Quebec Civil Code, because it relieved 
the donor of an obligation to invest the funds in another 
project


• Might or might not apply in common-law provinces but it was 
a very specific fact situation anyway
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VII — Donations and gifting schemes
Cultural property donations


• Property certified as cultural property:
– On donation to qualifying institution, no capital gain (39(1)(a)(i.1)) 


– Export restrictions under Cultural Property Export and Import Act


• Heffel Gallery, 2019 FCA 82 (reversing the FC): “national 
importance” for cultural property applies to foreign works 
(FC had said only Canadian works)


• 2019 amendment to 39(1)(a)(i.1) removed the “national 
importance requirement to be eligible for the tax-free gain


• Since Heffel Gallery FC was overturned, no real change; there 
was a short period, now gone, where foreign cultural property 
could be exported without government control
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VII — Donations and gifting schemes
Ecological property donations


• Yellow Point, 2019 TCC 178: the ecological gift was made 
when the property was transferred, not the next year when it 
was designated as ecological property.
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VIII — Assessments, Objections, Appeals
Overpayment by CRA under void reassessment


• 984274 Alberta, 2019 TCC 85, paras. 63-78: payment of reassessment 
that proved void (assessed late based on invalid waiver) was not 
“overpayment”, so 164(1) and 164(3.1) did not apply, and a refund 
CRA paid was paid in error (not a refund under any ITA provision) and 
not recoverable via 160.1


• An out-of-time assessment is void even if not objected to: para. 49


• Waiver valid only if filed by reassessment deadline: para. 43 [not new]


• If a reassessment is vacated or is found void, the previous assessment 
is reinstated: para. 52 [not new]


• For 169(3) reassessment following a settlement, Minister may 
reassess “with the consent in writing of the taxpayer” — this applies 
only to the parties to the appeal, not to another party that signs the 
settlement: paras. 20, 60.


41







VIII — Assessments, Objections, Appeals
”Determination” of partnership income


• Tedesco, 2019 FCA 235: CRA assessed partners of a limited 
partnership to deny losses, and issued a Notice of 
Determination to the LP. The LP appealed but then filed a 
Notice of Discontinuance. The FCA (reversing Stewart, 2018 
TCC 75) held the partners could continue their appeals.
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VIII — Assessments, Objections, Appeals
152(4)(a) Late reassessment due to carelessness


• Prima Properties, 2019 TCC 4, para. 46: it was not negligent 
for a corp relying on its accountant not to know about a 
“highly technical provision of the Act” that even CRA at trial 
was unclear about (obscure GST rules re residential property) 
[so the assessment was statute-barred]


• Strum, 2019 TCC 167, para. 11: carelessness in claiming 
certain personal expenses as business was enough to open up 
reassessment of all claimed expenses
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VIII — Assessments, Objections, Appeals
165(1) Objection filing deadline


• Kirschke, 2019 TCC 68: K had told CRA about her address 
change for income tax, but not for GST/HST (that account 
was inactive, with nil returns). The GST/HST assessment was 
held not validly mailed, so the objection deadline had not 
expired and she could validly object.
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VIII — Assessments, Objections, Appeals
165(7) Appeal already filed, reassessment issued


• Stone, 2019 TCC 253: CRA reassessed S to reduce tax by a 
small amount after he filed his appeal. He did not amend his 
appeal to be from the new assessment. The Court did so on 
its “own motion” (paras. 73, 76) to let the appeal continue.
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VIII — Assessments, Objections, Appeals
169(2.2), (3) Appeal settlements


• Wiegers, 2019 TCC 260: the Court cannot order CRA to re-
make an expired settlement offer [not new]


• Savics, 2019 TCC 71 (under appeal to FCA): CRA and S reached 
a settlement allowing deductions on the basis that certain 
limited partnerships did exist; CRA’s assessment of a later-
year capital gain was a “consequential adjustment” (of the 
existence of the LPs) per the settlement, so 169(2.2) applied 
and S could not appeal
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IX — CRA administration
231.1 — Audits


• Cameco Corp., 2019 FCA 67, paras. 20-21: The right to audit 
does not entitle CRA to compel oral interviews (but left open 
the question of whether 231.1(1)(d) provides an “indepen-
dent power to compel attendance and answer questions”) 


• CRA accepts this decision (and did not seek leave to appeal), 
but notes ominously: “Refusal to participate in oral interviews 
... indicates a lack of openness and transparency, and 
potentially a higher risk of non-compliance”, and that 
declining interviews can lead CRA to make “assumptions 
about the nature of the taxpayer's business activities”
(tinyurl.com/cra-cameco)
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IX — CRA administration
231.1 — Audits


• Brooks, 2019 FCA 293: CRA conduct in the audit is 
irrelevant when appealing [not new, but something 
many accountants don’t realize]


• Prince, 2019 FC 348, para. 21 and Chekosky, 2019 FC 
841, para. 26 : audit proposal letter is not a 
“decision” that the Federal Court can review
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IX — CRA administration
231.1 — Audits


• Ghazi, 2019 FC 860: failed attempt to force CRA to change 
auditors due to alleged bias: FC has no jurisdiction since 
assessment can be appealed to Tax Court


• Contra: Valero Energy, 2019 FC 319: FC has jurisdiction to 
stop audit of Reg. 105 non-withholding on payments to 
international shipping companies (never before enforced by 
CRA)


• Safe Workforce, 2019 FC 645: Court refused to strike application 
for injunction to prevent CRA from finalizing audit before 
Access to Information disclosure released, but also refused 
interlocutory injunction (so assessment could be issued)
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IX — CRA administration
231.2 Requirements for Information (RFIs), 231.7 compliance orders


• 1068754 Alberta [Bitton Trust], 2019 SCC 37, Revenu Québec could 
validly send an RFI to National Bank’s Calgary branch at which a 
Quebec taxpayer had an account, as the bank carried on business in 
Quebec.


• Roofmart, 2019 FC 506 (under appeal to FCA): like Rona, building 
supplies company had to disclose its “contractor” customers [this 
will give CRA great info for audits]


• Friedman, 2019 FC 1583, RFIs were validly directed to the Fs, not 
their corporations, and there was no evidence of criminal 
investigation


• Ciciarelli [Cicarelli] (Montana), 2019 FC 900: compliance order to 
“provide” documents was amended to add “deliver”; given C&M’s 
“extraordinary” non-cooperation over 5 years, it was insufficient to 
simply make 30 boxes of documents available for CRA inspection
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IX — CRA administration
Corruption


• Montreal and Laval TSO corruption investigations by 
RCMP: “Operation Coche” (tinyurl.com/cra-corrup1, 
tinyurl.com/cra-corrup2); “Operation Critique”


• Bruno, 2019 QCCS 65, para. 20


• Accurso (Bruno), 2019 QCCQ 3705: investigation into 
CRA corruption did not change nature of audit


• Iammarone, 2019 QCCQ 7836: jail term of 2 years 
less a day for auditor accepting bribe to “fix” an audit
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X — Judicial review in Federal Court
220(3.1) interest waiver


• Loyer (Succession), 2019 FC 1528: in refusing Taxpayer Relief, 
CRA failed to consider agreement taxpayer had reached with 
Revenu Québec to waive penalties.
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X — Judicial review in Federal Court
Vavilov case


• Federal Court has jurisdiction where there’s no appeal 
possible to the Tax Court, e.g. CRA decision refusing waiver of 
interest


• Test is “reasonableness” of CRA’s decision, not “correctness”


• Vavilov has rewritten the “reasonableness” test (as per 
below)
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X — Judicial review in Federal Court
Vavilov case


• Vavilov: “administrative decision makers [i.e., CRA] must 
adopt a culture of justification and demonstrate that their 
exercise of delegated public power can be justified” (para. 14). 


• The Court must ensure the “decision as a whole is 
transparent, intelligible and justified” (para. 15). 


• The Court does not ask what decision it would have made, 
ascertain the range of possible conclusions, conduct a new 
analysis or seek the correct solution; but must consider only 
whether CRA’s decision, including both rationale and 
outcome, was unreasonable (para. 83). 
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X — Judicial review in Federal Court
Vavilov case


• Vavilov: Two fundamental flaws that can render a decision 
unreasonable (para. 101) are a “failure of rationality internal 
to the reasoning process” (e.g. irrational chain of analysis, or 
if the reasons in conjunction with the record do not make it 
possible to understand the reasoning on a critical point, or 
exhibit clear logical fallacies: paras. 103-104) and “when a 
decision is in some respect untenable in light of the relevant 
factual and legal constraints”, taking into account the 
governing statutory scheme, other relevant statutory or 
common law, the principles of statutory interpretation, the 
evidence before CRA and facts of which CRA may take notice, 
the parties’ submissions, CRA past practices and decisions, 
and the decision’s potential impact on the taxpayer (para. 
106). 
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X — Judicial review in Federal Court
Vavilov case


• Vavilov: Furthermore, CRA must consider the evidentiary 
record and the general factual matrix, and its decision must 
be reasonable in light of them (para. 126). Whether a 
particular decision is consistent with past CRA decisions is 
also a constraint the court should consider (para. 131). Finally, 
individuals are entitled to greater procedural protection 
when the decision involves potentially significant personal 
impact or harm, including threatening one’s “livelihood” 
(para. 133), and if the impact is severe, CRA’s reasons must 
explain why the decision best reflects the legislature’s
intention [this new factor will likely be cited in applications 
under 220(3.1): note that there is relatively little information 
about Parliament’s intention on introducing 220(3.1) in 1991].
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X — Judicial review in Federal Court
Vavilov case


• Vavilov: Successful judicial review normally means sending 
the matter back to the CRA for a new decision; but the 
Federal Court may order a result if a particular outcome is 
“inevitable” (para. 142)
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XI — Lawsuits
Failed lawsuits against CRA or RQ


• Gordon, 2019 FC 853: SR&ED advisors who backdated 
documents to inflate ITCs were charged with fraud; the Crown 
stayed the charges. Their lawsuit for malicious prosecution 
was resoundingly dismissed, as CRA had ample grounds to 
prosecute. Later at 2019 FC 1348: $675,000 costs award to 
Crown.


• Naples Pizza, 2019 QCCS 710: 3-year Quebec time limit for 
suing Revenu Québec for assessing GST started when auditor 
issued the assessment, not when the company won its Tax 
Court appeal [conflicts with case law from other provinces]
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XII — Registered Plans
147.1(12) — pension plan revocation


• Mammone, 2019 FCA 45: CRA issued a revocation notice in 
2013, purporting to revoke M’s plan effective 2009, but 
failed to wait the full 30 days from the notice of intent. CRA 
then assessed M for 2009 (in 2013). In 2017, CRA validly 
revoked the plan effective 2009. The FCA overturned the 
2013 assessment, as the facts justifying it did not exist in 
2013.
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XII — Registered Plans
204.1(4) — RRSP overcontribution tax waiver


• Connolly, 2019 FCA 161: CRA’s refusal to waive the 
overcontribution tax was upheld as reasonable. The Court 
said that CRA's guidelines are unreasonably restrictive, but 
on the facts no waiver was justified


• Roy, 2019 TCC 50: CRA waiver under 204.1(4) did 
not disentitle R from deducting the excess as he 
built up new contribution room in later years
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XII — Registered Plans
207.06(1) — TFSA overcontribution tax waiver


• Gekas, 2019 FC 1031: it was unreasonable for CRA 
not to waive the penalty where TFSA 
overcontributions were caused by the financial 
institution’s mistakes


• Weldegebriel, 2019 FC 1565: Canadian Forces 
member whose address kept changing did not 
receive overcontribution notices, as he repeatedly 
failed to advise CRA of address changes. CRA’s 
refusal to waive the overcontribution tax was 
upheld
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XII — Registered Plans
RRSP fraud


• Stewart, 2019 TCC 22: 146(9) and pre-2011 146(10) 
did not apply to impose tax where 119 defrauded 
taxpayers’ RRSPs bought worthless mortgages, as 
the amount paid was fair market value
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XII — Registered Plans
T207.01(1)“advantage” — TFSA game-playing


• Louie, 2019 FCA 255 (leave to appeal to SCC 
requested): Subpara. (b)(i) applied to swap 
transactions (before 2011 amendments, using the 
market daily low price going into the TFSA and the 
high coming out, turning $5,000 in Jan. 2009 into 
$206,000 at year-end), even before (b)(iii) applied.


• Later years' gains (due to market increases) from 
$206,000 were also caught as “indirectly” 
attributable to the 2009 swaps
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XIII — Remission Orders
(Financial Administration Act)


• No Federal Court judicial-review application (of CRA refusal to 
recommend a remission order) has ever succeeded. New 
examples from 2019:
– Fink, 2019 FCA 276: SDL Optics remission was only for a riskier 


stock purchase plan. CRA refused to recommend remission for a 
stock option plan, where shares drop in value and capital loss 
cannot be deducted against stock option employment benefit


– Deshaies, 2019 FCA 300


– Escape Trailer, 2019 FC 31


– Boivin, 2019 FC 210


– Internorth, 2019 FC 574


• Vavilov may affect this by requiring more specific reasons
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XIV — Trusts — Supreme Court of Canada cases


• SA v. Metro Vancouver Housing, 2019 SCC 4: Henson trust 
beneficiary, who was also a co-trustee, had only “a ‘mere 
hope’ that the trustees will exercise their discretion in a 
manner favourable to her”, so her interest in the trust was 
valued at nil for purposes of a rent subsidy application.


• Case did not mention tax but may be applicable to tax law


• Yared v. Karam, 2019 SCC 62: a “right to confer use” of 
property, for Quebec family law, included a settlor’s right 
through a trust (where he could add himself as beneficiary).
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XV — Miscellaneous
Partnership for illegal acts in Quebec


• Raposo, 2019 FCA 208: partnership formed to carry on illegal 
acts (selling drugs) was void under Quebec law, so its 
members were not partners and not liable for its GST 
liabilities (even though this is not the law in other provinces)
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XV — Miscellaneous
Sham transactions


• Paletta, 2019 TCC 205, para. 127-247: film investment. Fox 
had pre-agreed to exercise option to repurchase film so this 
was a sham, and as a “tax shelter” under ITC 237.1(6) for 
which deductions were denied
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XV — Miscellaneous
125(7)“specified investment business”


• 1717398 Ontario [Lost Forest Park], 2019 TCC 183: 
campground for RVs and mobile homes was specified 
investment business — not sufficiently “active” like a hotel, 
even though many services were provide beyond campground 
rentals
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XV — Miscellaneous
127(9)“qualified property” (for investment tax credits)


• Stark International, 2019 TCC 248, para. 78: It is the 
purchaser’s intention at time of acquisition that 
counts (citing earlier cases). 


• Equipment whose initial 10 months’ use was 
processing a customer’s oil was held to be intended 
to process oil for sale
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XV — Miscellaneous
160(1) liability based on transfer from 227.1-liable director


• Colitto, 2019 TCC 88) (rejecting previous cases 
Filippazzo, Pliskow and Sheck), the wife of a director 
who transferred property to her before 227.1(2) 
was satisfied (requiring CRA to prove the debt is not 
collectible from the corporation) was not liable 
under 160(1)


• Case is under appeal by Crown to FCA — might be 
overturned, given that it makes 2-step 160(1) 
impossible to satisfy and conflicts with earlier cases
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XV — Miscellaneous
160(1) liability from a 55(3) butterfly


• Eyeball Networks, 2019 TCC 150: 160(1) applied to a 
55(3)(a) butterfly with cross-cancellation of 
promissory notes (one valuable, one worthless), so 
CRA could collect Oldco’s unpaid tax debt from 
Newco
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XV — Miscellaneous
163.2 third-party penalty


• Glatt, 2019 FC 738: CRA settled an appeal by 
conceding the penalty did not apply. CRA was 
ordered to pay interest on refunding G’s $1m 
payment of the third-party penalty. The 
“reassessment” cancelling the penalty triggered 
164(3) and thus interest (CRA argued it was merely a 
“notice of refund” and did not apply to any taxation 
year)
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XV — Miscellaneous
184(3) Part III tax on wrongly-declared capital dividend


• The Short Cut Method is an administrative practice 
allowing a corp that has filed an excessive election to 
treat the excess as a taxable dividend without 
requiring assessment and reversal of Part III tax or 
the Reg. 2106 documentation. CRA generally allows 
it if it is “appropriate”. 


• Morissette, 2019 TCC 103: company made the Short 
Cut election to avoid Part III tax, but also appealed 
the assessment, claiming the excess really was a 
capital dividend. The appeal was allowed to proceed 
to trial
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XV — Miscellaneous
256(2.1) — corps associated where no business reason for separate existence


• Jencal Holdings, 2019 TCC 16: 256(2.1) applied —
insufficient evidence as to reasons for corp’s 
separate existence


• Prairielane Holdings, 2019 TCC 157: 256(2.1) did not 
apply — corps were stacked to defer tax, not to 
access the small business deduction for 1 year. 
Owners apparently did not realize the deduction 
would multiply. [the “dumb client” defence?]
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XV — Miscellaneous
256(5.1) — de facto control (for CCPC definition)


• CO2 Solution, 2019 TCC 286: public corp Pco created 
trust (with Pco’s directors as trustees) to own R&Dco.
Pco also had right to control R&Dco through trust 
deed. Each of these meant there Pco had de facto 
control over R&Dco, so R&Dco was not a CCPC
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XV — Miscellaneous
Reg. 1106(1)“excluded production” for film credit


• Productions GFP (III), 2019 FC 1613: CRA/CAVCO 
decision that a production with a game show 
component was ineligible, was held reasonable 
(CAVCO provided preliminary approval, then changed 
its mind on seeing final production). [Might be 
different result since Vavilov?]


76








U.S Tax Changes, 
Implications for U.S. 


Structures
Galia Antebi


Cassandra Lopes


Peter Weissman


Marco Jotic







2


U.S. Tax Reform – CDN Perspective


U.S. “Tax Cuts and Jobs Act” enacted December 22, 2017 


• Changes to U.S. corporate tax rates


• Taxation of gains arising from sale of U.S. partnership and LLC interests 


by non-residents


• §199A Deduction for pass-through income (“Qualified Business Income”)


• Global Intangible Low-tax Income (“GILTI”)


• Code §962 Election


• Increase to U.S. estate tax exemption


• U.S Tax Changes, Implications for U.S. Structures
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Changes to U.S. Corporate Tax Rates


• Starting January 1, 2018, the US federal corporate tax rate 
changed from graduates rates up to 35% to a flat rate of 21%


• Federal corporate alternative minimum tax also eliminated


• Bonus depreciation for assets purchased after September 27, 2017 


• Move to a territorial tax system for foreign earnings


• Repatriation tax – foreign entity retained earnings


• GILTI – current taxation on foreign business income
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Taxation of Gains Arising from Sale of U.S. 
Partnership and LLC Interests by Non-Residents


• Grecian Magnesite v. Commissioner 


• The Act added two new sections to the Internal Revenue Code 
(“IRC”):


• IRC section 864(c)(8) treats a gain or loss on the sale of a private partnership 
interest by a foreign (non-US) taxpayer as effectively connected income (ECI) if 
the sale of all partnership assets at FMV would be deemed effectively 
connected income (ECI)


• IRC section 1446(f) provides coordinating withholding requirements on the sale 
or disposition of private partnership interests by non-U.S. taxpayers if any 
portion of the gain is deemed to be ECI under section 864(c)(8) at a rate of 10% 
for disposition beginning January 1, 2018
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§199A Deduction for pass-through income 
(“Qualified Business Income”)


• Income from non-corporate pass-through businesses (i.e. sole 


proprietorships, partnerships, s-corporations, and some trusts 


and estates)


• Two components:


• 20% of Qualified Business Income (QBI); plus


• 20% of qualified real estate investment trust (REIT) dividends and 


qualified publicly traded partnership (PTP) income


• Result: reduction to max marginal personal income tax on QBI 


from 37% to 29.6%
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§199A Deduction for pass-through income 
(“Qualified Business Income”)


• 20% of Qualified Business Income (QBI) component–


depending on the taxpayer’s income, subject to several 


limitations:


• Type of trade business 


• Amount of W-2 wages paid by the qualified trade or business


• Unadjusted basis immediately after acquisition (UBIA) of qualified 


property held by the trade or business
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§199A Deduction for pass-through income 
(“Qualified Business Income”)


• “Qualified Trade or Business” – any §162 trade or business 
except:


• A trade or business performed by a C corporation


• For taxpayers with taxable income that exceeds the threshold amount, 
specified service trades or businesses (SSTBs)


• Involving the performance of services in the fields of health, law, accounting, 
actuarial science, performing arts, consulting, athletics, financial services, 
investing and investment management, trading, dealing in certain assets or 
any trade or business where the principal asset is the reputation or skill of 
one or more of its employees or owners


• The trade or business of performing services as an employee
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§199A Deduction for pass-through income 
(“Qualified Business Income”)


• Ineligible business income


• Capital gains and losses (even if earned from a pass-through business 


entity), dividends, and interest income that is not “properly allocable to 


a trade or business”


• W-2 income


• Reasonable compensation paid by S-corporations to owners


• Guaranteed payments from partnerships to their partners


• Payments received by a partner for services under section 707(a) 
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§199A Deduction for pass-through income 
(“Qualified Business Income”)


• QBI Deduction = Lesser of:


• QBI component plus the REIT/PTP component


• 20% of the taxpayer's taxable income minus the net capital gain


Subject to specified service trade or business (SSTB), W-2 wages, and UBIA limitations if 
income is above certain thresholds:


For 2018 - limitations phased in for joint filers with taxable income above $315,000 but below 
$415,000, and all other taxpayers with taxable income above $157,500 but below $207,500
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Global Intangible Low-tax Income (“GILTI”)


• Pre-TCJA, a foreign corporation’s earnings were generally deferred from 


U.S. taxation until they were repatriated (by dividend) or unless a Subpart 


F income inclusion event occurred


• Targeted at multinational entities (MNEs) – to impose a minimum tax on 


foreign earnings generated from offshore assets held in low-tax 


jurisdictions 


• The result: an annual income inclusion for all United States shareholders, 


of CFCs, regardless of whether the income was actually distributed 


(including shareholders of CFCs). Treated as a new form of subpart F 


income.
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Global Intangible Low-tax Income (“GILTI”)


GILTI = “Net-Tested Income” – “Net-Deemed Tangible Income Return”


• Net tested income – generally means CFC’s gross income (other than 


ECI subject to US tax, Subpart F income, dividends received from 


related persons, and certain foreign oil and gas extraction income) less 


allocable deductions


• Net deemed tangible income return – generally equal to:


• (i) 10% of the aggregate of the United States shareholder’s pro rata share of a 


CFC’s qualified business asset investment; over 


• (ii) the amount of interest expense taken into account to determine such U.S. 


shareholder’s net CFC tested income.
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Global Intangible Low-tax Income (“GILTI”)


• Some relief for U.S. domestic corporate shareholders


• New Code §250 deduction for 37.5% of foreign-derived intangible 
income (“FDII”) resulting in an effective rate of U.S. tax of 13.125% for 
tax years during 2017-2025


• Beginning in 2026, the FDII deduction drops to 21.875%, resulting in an effective 
rate of U.S. tax of 16.406%


• 50% deduction for GILTI for tax years during 2018-2025, which equates 
to an effective rate of U.S. tax of 10.5%


• Beginning in 2026, GILTI deduction drops to 37.5% equating to an effective rate 
of U.S. tax of 13.125%


• Foreign tax credits of up to 80%
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T S G ,  J a n u a r y  1 9 - 2 1 ,  2 0 2 0


• Code §962 election allows individuals to treat C.F.C. inclusion amounts as if 
received by a domestic corporation


• Election available only to individual U.S. Shareholder (owning 10% or more, 
including constructive ownership)


• Code §962 election results in


• Electing shareholder is taxed on income inclusion from a C.F.C. at the highest corporate 
rate in effect for the taxable year


• Electing shareholder is entitled to a deemed paid credit for foreign income taxes paid by 
the C.F.C. under Code §960


• The amount of the income inclusion is increased to include the amount of 
the creditable foreign corporate income tax under Code §78
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T S G ,  J a n u a r y  1 9 - 2 1 ,  2 0 2 0


• If the election is applicable to G.I.L.T.I. inclusion:


• Deduction under Code §250 is available under final regulations – currently G.I.L.T.I. 


deduction is 50%


• F.T.C. is limited to 80%


• F.T.C. limitations under Code §904 continue to apply


• If foreign tax rate is 13.125% or higher, in principle no additional U.S. tax will be due for 


electing shareholders


• Election is annual
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• Actual distribution of E&P previously taxed under Subpart F and G.I.L.T.I. are taxed again as 


a distribution from a foreign corporation


• P.T.I. rules are limited to the net U.S. tax that was paid on the income inclusion


• If qualified, dividend subject to U.S. income tax at 20% (otherwise 37%)


• Direct F.T.C. is allowed for dividend withholding tax
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T S G ,  J a n u a r y  1 9 - 2 1 ,  2 0 2 0


Facts


• Foreign gross income – $100


• Foreign tested income – $100


• No Q.B.A.I.


• Inclusion percentage for Individual 
U.S. Shareholder – 100% 


• Foreign Corporate tax rate –
13.125% 


• No Withholding tax on dividend 
distribution


CANCO
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Income Inclusion without 
Code §962 Election


• Foreign corporate income tax paid = $13.125


• G.I.L.T.I. inclusion = $86.875 [100% x (100-13.125)] 


• G.I.L.T.I. tax due = $32.143 [37% x 86.875] 


Income Inclusion with 
Code §962 Election


• Foreign corporate income tax paid = $13.125


• G.I.L.T.I. inclusion = $86.875 [100% x (100-13.125)] 


• Section 78 gross up 100% x $13.125 = $13.125


• Total gross income = $100 [86.875+13.125]


• §250 deduction = 50%  taxable income -


$50


• Tentative U.S. tax (21%) = $10.5


• 80% F.T.C. available = $10.5 [80% x 13.125]


• G.I.L.T.I. tax due $0 [10.5 – 10.5]
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T S G ,  J a n u a r y  1 9 - 2 1 ,  2 0 2 0


At Distribution


• Distribution amount – $86.875 


• All is P.T.I.


• No additional U.S. tax is due


At Distribution


• Distribution amount – $86.875


• P.T.I. limited to U.S. tax paid 


• Taxable dividend – $86.875 
[86.875 - 0]


• Assuming dividend is not qualified 
(37%) – $32.143 additional U.S. 
tax


• Assuming dividend is qualified 
(20%) – $17.375 additional tax
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T S G ,  J a n u a r y  1 9 - 2 1 ,  2 0 2 0


• Mitigates U.S. tax on individual when


• A C.F.C. generates G.I.L.T.I. tested income 


• Pays foreign tax 


• But does not pay dividend


• Eligible for qualified dividend treatment


• If dividend does not qualify for preferential long-term capital gains rate, Code §962 election 


would result in greater total tax liability


• But the election allows deferral at a relatively low cost, specifically for G.I.L.T.I. income
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Use It or Loose It (Maybe) 
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• Imposed on global assets for:


• U.S. citizens


• Non-citizens having a U.S. domicile 


• For others, imposed on U.S. situs assets only


• Domicile - assessing subjective intention of an individual


• Green Card and temporary visas as a factor; Not a conclusive fact 


Domicile


≠


U.S. tax resident for income tax
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• 40% at Federal level


• The first $1,000,000 of taxable value taxed at graduated rates totaling in $345,800. 


• Imposed on the fair market value of a taxable transfer by gift during life or 


bequest at death


• Note: Gift of tangible or intangible asset is not treated as a deemed taxable 


sale followed by a taxable gift of cash


• Recipient of gift takes a carryover basis, preserving income tax event for future 


sale
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• The Generation-Skipping Tax (“GST”) applies on transfers that skip a 


generation


• Example: Grandparents leave assets to grandchildren


• Applies to direct transfers and transfers to trust to children, grandchildren, and possibly 


other descendants


• Applies in addition to estate tax / gift tax
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• U.S. citizens and domiciled individuals are eligible for a lifetime credit that 


currently excludes $11.58 million dollars of assets


• Set to revert to $5.0 million (plus an inflation adjustment) in 2026 


• May disappear earlier. Next elections in 2021…


• May be used for gifts during life or bequests at death


• Recent regulations confirm no clawback
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• Property given away during life, may be included in a taxable estate 
at death, principally in the following circumstances


• §2035:The property is given away “with strings attached” and the “string” is 
given away within 3 years of death; FMV at death is included in estate and a 
credit is given for any gift tax paid; 


• §2036: The property is given away during life, but donor continues to have a 
right to the income from the property or retains the right to designate the 
persons who can possess or enjoy the property or its income


• §2037: The property is given away during life, but the recipient must survive 
the death of donor in order to enjoy possession of property


• §2038: The property is transferred during life, but donor retains power to 
alter, amend, revoke, or terminate the transfer, thereby affecting the 
continued enjoyment of the property


• §2041: Property over which the decedent has at the time of his death a 
general power of appointment
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ABI Earned in the U.S. Paid as Dividend
Canco owning 


U.S. LLC


Canco owning 


U.S. LLC


Combined Corporate and Personal
Personal/Partnership  


U.S. Business
Canco U.S. Branch U.S. Corporation


Canco owning U.S. 


Corporation
U.S. LLC 30% branch tax* 5% branch tax


After US tax reform 53.53% 54.47% 63.29% 54.47% 60.31% 66.46% 54.47%


Prior to US tax reform 53.53% 62.54% 69.79% 62.54% 64.96% 72.40% 62.54%


Change (+ Increase / - Decrease) 0.00% -8.07% -6.51% -8.07% -4.65% -5.94% -8.10%


Personal tax deferral


Deferral - After US tax reform n/a 29.52% 42.29% 33.47% 30.71% 21.76% 29.52%


Deferral - Prior to US tax reform n/a 24.29% 34.79% 27.54% 25.36% 17.90% 24.29%


Deferral - Increase (Decrease) n/a 5.23% 7.49% 5.93% 5.35% 3.86% 5.20%


* No treaty relief - Article IV Par. 7(a)
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ABI Earned in the U.S. Paid via Redemption
Canco owning 


U.S. LLC


Canco owning 


U.S. LLC


Combined Corporate and Personal Personal/Partnership  


U.S. Business


Canco U.S. Branch U.S. Corporation
Canco owning 


U.S. Corporation
U.S. LLC 30% branch tax* 5% branch tax


After US tax reform 53.53% 54.47% 42.14% 45.41% 29.60% 47.21% 36.82%


Prior to US tax reform 53.53% 62.54% 52.40% 55.09% 39.60% 54.50% 43.82%


Change (+ Increase / - Decrease) 0.00% -8.07% -10.25% -9.68% -10.00% -7.29% -7.00%


Personal tax deferral


Deferral - After US tax reform n/a 29.52% 21.14% 22.60% 0.00% 2.51% 11.87%


Deferral - Prior to US tax reform n/a 24.29% 17.40% 18.58% 0.00% 0.00% 5.57%


Deferral - Increase (Decrease) n/a 5.23% 3.75% 4.01% 0.00% 2.51% 6.30%


* No treaty relief - Article IV Par. 7(a)
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Sale of US Business Entity – Not Assets
Canco Canco


Personal/Partnership 
Canco Sale of Canco sale of


Sale of U.S. LLC 


interest


Sale of U.S. LLC 


interest


Combined Corporate and Personal
Sale of U.S. business


Sale of U.S. 


business


U.S. C Corp 


shares


U.S. C Corp 


shares


Sale of U.S. LLC 


interest
30% branch tax 5% branch tax


After US tax reform 26.77% 54.47% 26.77% 28.83% 26.77% 47.21% 36.89%


Prior to US tax reform 26.77% 62.54% 26.77% 28.83% 26.77% 28.83% 28.83%


Change (+ Increase / - Decrease) 0.00% -8.07% 0.00% 0.00% 0.00% 18.38% -8.10%


Personal tax deferral


Deferral - After US tax reform n/a 29.52% 0.00% 19.08% 0.00% 2.51% 11.81%


Deferral - Prior to US tax reform n/a 24.29% 0.00% 19.08% 0.00% 3.74% 3.74%


Deferral - Increase (Decrease) n/a 5.23% 0.00% 0.00% 0.00% -1.23% 5.20%


* No treaty relief - Article IV Par. 7(a)
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Sale of US Business Assets – No Redemption
Canco owning 


U.S. LLC


Canco owning 


U.S. LLC


Combined Corporate and Personal
Personal/Partnership  


U.S. Business
Canco U.S. Branch U.S. Corporation


Canco owning 


U.S. Corporation
U.S. LLC 30% branch tax* 5% branch tax


After US tax reform 26.77% 54.47% 63.29% 54.47% 55.85% 66.46% 54.47%


Prior to US tax reform 26.77% 62.54% 69.79% 62.54% 55.85% 72.40% 62.54%


Change (+ Increase / - Decrease) 0.00% -8.07% -6.51% -8.07% 0.00% -5.94% -8.10%


Personal tax deferral


Deferral - After US tax reform n/a 29.52% 42.29% 33.47% 35.85% 21.76% 29.52%


Deferral - Prior to US tax reform n/a 24.29% 34.79% 27.54% 35.85% 17.90% 24.29%


Deferral - Increase (Decrease) n/a 5.23% 7.49% 5.93% 0.00% 3.86% 5.20%


* No treaty relief - Article IV Par. 7(a)
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Sale of US Business Assets – Redemption
Canco owning 


U.S. LLC


Canco owning 


U.S. LLC


Combined Corporate and Personal
Personal/Partnership  


U.S. Business
Canco U.S. Branch U.S. Corporation


Canco owning 


U.S. Corporation
U.S. LLC 30% branch tax* 5% branch tax


After US tax reform 26.77% 54.47% 42.14% 45.41% 26.77% 47.21% 36.82%


Prior to US tax reform 26.77% 62.54% 52.40% 55.09% 26.77% 54.50% 43.82%


Change (+ Increase / - Decrease) 0.00% -8.07% -10.25% -9.68% 0.00% -7.29% -7.00%


Personal tax deferral


Deferral - After US tax reform n/a 29.52% 21.14% 22.60% 0.00% 2.51% 11.87%


Deferral - Prior to US tax reform n/a 24.29% 17.40% 18.58% 0.00% 0.00% 5.57%


Deferral - Increase (Decrease) n/a 5.23% 3.75% 4.01% 0.00% 2.51% 6.30%


* No treaty relief - Article IV Par. 7(a)







32


U.S. Real Estate Rental


Canco owning 


U.S. LLC


Combined Corporate and Personal
Personal/Partnership  


U.S. Business
Canco U.S. Branch U.S. Corporation


Canco owning 


U.S. Corporation
U.S. LLC No branch tax


After US tax reform 53.53% 66.43% 63.29% 60.52% 60.31% 66.43%


Prior to US tax reform 53.53% 72.26% 69.79% 67.52% 64.96% 72.26%


Change (+ Increase / - Decrease) 0.00% -5.84% -6.51% -7.00% -4.65% -5.84%
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Sale of U.S. Real Estate


Canco owning 


U.S. LLC


Combined Corporate and Personal Personal/Partnership  


U.S. Business
Canco U.S. Branch U.S. Corporation


Canco owning 


U.S. Corporation
U.S. LLC No branch tax


After US tax reform 26.77% 60.59% 63.29% 60.52% 55.85% 66.43%


Prior to US tax reform 26.77% 65.81% 69.79% 67.52% 55.85% 72.26%


Change (+ Increase / - Decrease) 0.00% -5.22% -6.51% -7.00% 0.00% -5.84%












U.S. Tax Cuts and Jobs Act (2017)


Canadian Parent


U.S. Sub


“Inbound” Structure “Outbound” Structure


U.S. Parent


Canadian C.F.C.


1. PRE-2017 U.S. TAX REFORM — Worldwide Taxation, 
Deferral & Repatriation Planning


Corporate tax rate: 35%


2. AFTER 2017 TAX REFORM – “Quasi”-Territorial System 
with Global Minimum Tax and Participation Exemption


Corporate tax rate: 21%


“Subpart F”


U.S. Parent


Canadian C.F.C.
Deferred foreign 
earnings 


“Subpart F” 
+ GILTI


Dividend


Participation 
Exemption – no tax


Preferential rate for foreign-derived 
intangible income (“F.D.I.I.”)


13.125%21% or 10.5% 
less credits


35% less 
credits


35% less 
credits


Deferred foreign earnings??


Dividend


Base erosion anti-abuse 
tax (“B.E.A.T.”), a new 
global minimum tax







Typical fact pattern


U.S. Parent


Subsidiary 
C.F.C.’s


Before:


Foreign Parent


Foreign Subs


After:


U.S.P.  S/Hs


U.S.


Foreign


F.P.  S/Hs


Foreign NewCo


U.S.P. 
stock


F.P. 
stock


Foreign 
NewCo 
stock


Foreign 
NewCo 
stock


U.S. Parent


Subsidiary 
C.F.C.’s


Foreign Parent


Foreign Subs


U.S.P.  S/Hs F.P.  S/Hs


Foreign NewCo


U.S. Parent


Subsidiary 
C.F.C.’s


Foreign Parent


Foreign Subs


U.S.P.  S/Hs F.P.  S/Hs


Inversion:


100%


X% Y% = (100 – X)%


• Often the next step was “out-from-under” planning for C.F.C.’s or issuance of debt or stock to bring cash into the U.S. tax-free







§7874 – Ownership Fraction


• §7874 focuses on the percentage ownership of the former U.S.P. shareholders in the new Surrogate 


Foreign Corporation “by reason of” their former shareholding in U.S.P.


• 80%-Ownership – (i) the U.S. entity’s former U.S. shareholders (or members) own directly at least 


80% of Surrogate Foreign Corporation’s stock “by reason of” their former holdings in U.S. entity, and 


(ii) the expanded affiliate group of the acquirer does not have substantial business activities in the 


foreign country of incorporation


• Consequence: Surrogate Foreign Corporation is treated as a U.S. corporation for all U.S. 


Federal tax purposes for a period of 10 years


• Overrides conflicting Treaty provisions


• 60%-Ownership – same test as above, but former U.S. shareholders numerical ownership in 


Surrogate Foreign Corporation is in the 60–79.99% range


• Consequence: foreign residence of Surrogate Foreign Corporation is regarded for U.S. tax 


purposes, however, the U.S. corporation must pay tax on any “inversion gain” and cannot use 


U.S. tax attributes (N.O.L.’s and credits) to offset such tax







Penalties under §7874


• Treatment as a U.S. corporation, regardless of what bilateral tax treaties may provide


• “Inversion gain” – income and gains from shifting assets outside of the U.S. taxing jurisdiction to the 


foreign acquirer or to related persons are taxed currently by the U.S. for a 10-year period, including any 


income or gain received or accrued by the “expatriated entity” in consequence of the inversion by reason of 


license of any property


• 15% excise tax imposed on specified stock compensation of certain disqualified insiders with respect to the 


former U.S.-incorporated entity


• Interaction with T.C.J.A. – after tax reform the “inversion trap” makes inverting much harsher:


o Recapture of Transition Tax at 35% rate without foreign tax credits (as opposed to 8-15.5% rate with 


credits);


o Increased “base erosion and anti-abuse tax” (B.E.A.T.), and 


o Taxation of shareholders on distributions at ordinary income rates up to 37% (rather than qualified 


dividend rates up to 20%)


• Result: some companies are exploring become US domiciled again







§7874 – additional considerations


• Lower than 60% ownership – where former shareholders own more than 50% and less than 60% of 


Surrogate Foreign Corporation by reason of their former stockholdings in the U.S. entity (and no stock is 


recharacterized or otherwise excluded from the Ownership Fraction under the Regulations), §7874 rules are 


inapplicable


• I.R.S. Rules issued through 2018 – addressed in detail concepts like the “serial acquisition rule”, the “multiple 


domestic entity” rule (rolling 36 month lookback aggregating series of separate acquisitions), rule for “skinny-


down dividends” (also referred to as “non-ordinary course distributions” that companies used to tweak the ratio 


of values of the U.S. operations to those of the Foreign Acquiring, potentially in order stay out of the 60-80% 


ownership band), all of which affect computation of the “Ownership Fraction”


• in addition, Treasury Regulations defined terms like “substantial business activities” of the expanded 


affiliate group (“E.A.G.”), important for determining when an inversion may be excepted from §7874







Discussion – recent client experiences


• Recent examples from practice involving Canadian acquiring corporations and U.S. targets 
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U.S. ForeignCanadian


Canco
(U.S. Co.)


Canadian U.S.


Foreign


payments


①


②


③


④ ⑤ ⑥


⑧


⑦







Inversions
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Issues


1) U.S. rules on repatriation, GILTI, etc.


2) U.S. rules on repatriation, GILTI, etc.


Withholding tax, which treaty?


FAPI and Subpart F (both)


3) Withholding Tax?


Consolidated group?


Acquisitions


Sales







Inversions


Issues


4) Withholding Tax


Estate Tax


5) Withholding Tax


Source / Foreign Tax Credit


6) Withholding Tax
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Inversions
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Issues


7) Withholding Tax


Deductions


8) Computation of Income


Foreign Tax Credit


Restricted Interest Expense


Transfer Pricing







Inversions
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Strategies


 Inversion good or bad


 Strategies to mitigate


 Should Canco actually be U.S. corporation?


 Treaty challenge?
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1. Part IV Tax and Trusts (2018 – 0757591I7) 10. Failure to File T2091 (2018 – 07671571C6)


2. Deregistration of TFSA (2017 – 0718021I7) 11. Cannabis as a Medical Expense (2019-


0800911E5 and 2018 – 0777751E5)


3. Foreign Exempt Policies (2019-0799101C6) 12. Carry-Forward Tuition Fees (2018-


0784491E5)


4. Trust Claiming Capital Gains Reserve (2018 –


0755351I7)


13. Coming into Force Rules for AAII (2018-


0780031C6)


5. Deduction in Computing Income of a Trust 


(2017 – 0716451E5)


14. Assigning the Business Limit under 125(3.2) 


(2017 – 0713051E5 and 2017-0728581I7)


6. Life Interest Trust and Charitable Donations 


(2018 – 0768841C6)


15. Meal Expenses for Commissioned 


Employees (2018 – 0768791C6) 


7. Stacked LLC and Branch Profits Tax (2017 –


0736531I7)


16. Aborted Share Acquisition Costs (2017 –


0727041E5)


8. FTC and Mutual Funds (2018 – 0761581C6) 17. Pipeline Timing (2018 – 0767431R3)


9. T4A Reporting (2018 – 0749251E5) 18. Pipeline Following 21 Year Deemed 


Disposition (2018-0765411R3)


19. Nominal Proceeds as Consideration for a 


Gift (2018 – 0773301E5)







1. Part IV Tax and Trusts (2018 – 0757591I7 F)


Issues: 


1. When would a taxable dividend designated in respect of a beneficiary of a trust pursuant to subsection 


104(19) be considered o have been received by the beneficiary?


2. Would a corporate beneficiary of the trust and a corporate dividend payer to the trust be connected with 


respect to the dividend designated under subsection 104(19)?


Position:


1. At the time that is the end of the taxation year of the trust in which the dividend was received by the trust. 


2. Question of fact.
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2. Deregistration of TFSA (2017-0718021I7)


Trust ceased to qualify as TFSA pursuant to paragraph 146.2(5)(c) as a result of borrowing money.


Issue: 


Did the Trust cease to be exempt from subsection 75(2) pursuant to paragraph 75(3)(a)?


Position:


Subsection 75(2) does not apply to income earned by a trust from the re-investment of income that was previously 


subject to attribution (ie, second generation income), as this income is not earned on property contributed to the 


trust by a person (or substituted property).  Thus, any second generation income earned by the former TFSA trust 


after deregistration will generally be taxable to the trust to the extent that it is not paid or payable to the beneficiary 


of the trust.  
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3. Foreign Exempt Policies (CLHIA Roundtable Q.6 2019 – 0799101C6)


Issue: 


Who is responsible for determining whether an insurance policy qualifies under the exempt test under Reg. 


306(1)?


Position:


Given that the information to determine the exempt status of a particular life insurance policy is only available in 


the accounts of the insurer, the onus is on the policy holder to establish that the policy qualifies as an exempt 


policy.  
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4. Trust Claiming Capital Gains Reserve (2018-0768841C6)


A trust claimed a capital gains reserve and in a subsequent year distributed the reserve amount to a beneficiary 


under the trust.  


Issue: 


What amount of LCGE can the beneficiary claim? The amount in place at the time the trust realized the capital 


gain or the amount in place at the time the beneficiary is allocated the capital gain?


Position:


Subsection 110.6(31) provides that the capital gain deduction which may be claimed by the beneficiary is based 


on the LCGE for the taxation year in which the property was disposed of by the trust and not the year in which the 


capital gain is allocated to the beneficiary.
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5. Deduction in Computing Income of a Trust (2017-0716451E5 F)


Family trust realizes a taxable capital gain of $200,000 and a rental loss of $100,000.


The trust distributed the $200,000 taxable capital gain to a beneficiary. 


Issue: 


Can the trust take a paragraph 104(6)(b) deduction for the $200,000 thereby creating a net loss to the trust of 


$100,000?


Position:


The $200,000 could not be deducted under paragraph 104(6)(b).  CRA noted the following: 


Depending on the circumstances and terms of the trust deed, where an amount paid to a beneficiary exceeds the 


trust’s taxable income for the year and does not represent a distribution of property as capital by virtue of the trust 


deed, the excess could be a benefit conferred by the trust to be included in computing the income of the 


beneficiary under subsection 105(1).  
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6. Life Interest Trust and Charitable Donations (Q. 3 October 5, 2018 APFF 


Roundtable 2018-0768841C6)


Issue:


Whether in the case of an alter ego trust, a spousal trust, a joint spousal trust or a common law 


partner trust the rollover in subsection 73(1) is available if the terms of the trust deed permit the 


trustee(s) to make charitable donations before the death of the individual, their spouse or common 


law partner.  


Position


The rollover is not available. 


The CRA relied on the provisions of subsection 73(1.01) which require that before the death of the 


individual, only the individual, their spouse or common law partner can receive or otherwise obtain 


the income or capital of the trust.


The CRA was also asked whether the rollover would be available if it was possible to make 


donations, but donations had not been made.  The CRA provided that the rollover is still not 


available for the same reasons.
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7. Stacked LLC and Branch Profits Tax (2017-0736531I7)


9


LLC1


LLC2


LLC3


Canadian Branch


USCo1 USCo2


58% 42%


100%


100%


- Both USCo1 and USCo2 are 


non-residents of Canada and 


residents of the US and are 


“qualifying persons.”


- LLC3 earns business income 


from the Canadian branch and 


computes tax on the profits not 


reinvested in Canada. 


Scenario 1


- LLC1 is a US limited liability company 


and treated as a corporation. 


- LLC1 is a US tax resident and is a 


“qualifying person.” 


- LLC1 is the US resident entity that 


derives business income from the 


Canadian Branch (for US tax purposes).


Scenario 2


- LLC1 is a US limited liability company 


and treated as a partnership. 


- USCo1 and USCo2 are US resident 


entities that derive business income 


from the Canadian Branch (for US tax 


purposes).







7. Stacked LLC and Branch Profits Tax (2017-0736531I7)


Scenario 1


Do Articles IV(6) and X(6) of the Canada-US tax treaty provide treaty benefits (including the 


reduced 5 percent branch rate) to LLC3 on the branch earnings that LLC1 derives through the 


stacked LLCs?


LLC1 derives income through LLC3 (fiscally transparent entity) and LLC3 would receive treaty 


benefits in respect of branch earnings.


Scenario 2


Do Articles IV(6) and X(6) provide treaty benefits to LLC3 on the branch earnings that USCo1 and 


USCo2 derive through the stacked LLCs?


USCo1 and USCo2 derive income through LLC3 and LLC3 would receive treaty benefits (including 


the reduced 5 percent branch rate) in respect of branch earnings.  
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8. FTC and Mutual  Funds (2018-0761581C6)


In 2017, the CRA sent letters to taxpayers requesting information on foreign tax credits (FTC) 


claimed in 2016.  Specifically, the CRA was seeking a breakdown of foreign income and taxes by 


country and type of income.


Mutual fund issuers usually do not provide that information to taxpayers (the requested information 


is not included on T3 slips). 


Issue:


Whether the CRA can provide more information about this initiative and its position now with 


respect to taxpayers that hold such investments. 


Position: 


The CRA noticed that there were increasing numbers of tax returns in which the claimed FTCs 


differed from the amounts on the filed information slips.  In those cases, the CRA sought a 


breakdown. 


The CRA is not seeking a breakdown in all cases.  However, in cases in which there are 


inconsistencies between the slips and the FTC claimed, amended slips ought to be filed.
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9. Power of Attorney Fees and T4A Reporting (2018-0749251E5)


Issue: Whether compensation received by an individual acting as a power of attorney is included in that individual’s 


income. 


Position: Yes


Where that person is in the business of providing power of attorney services, the income is included in income 


pursuant to subsection 9(1) of the Income Tax Act and the person who paid the compensation is required to report 


the amount on a T4A (even if no income tax deducted at source) (paragraph 153(1)(g) + Part 1 of the Regulations).


Where that person is not in the business of providing power of attorney services, the income is income from an 


office pursuant to paragraph 6(1)(c) of the Income Tax Act and the person who paid the compensation is required 


withhold at source and report that amount on a T4 slip (paragraph 153(1)(a) + Part 1 of the Regulations). 


2016 – 0652761C6 – CRA’s position with respect to filing T4As remains unchanged.  Already administrative relief 


in two situations: 


1. Payment is less than $500 and no tax is withheld on that amount; and 


2. Personal services are rendered to an individual by a professional or anyone else practicing a trade or 


where the services are rendered for repair / maintenance of the principal residence.


Further, there will be no exemption for filing T4A where an invoice (with valid tax numbers) is provided to the payer.


See also 2017-0709001C6 – 2010 T4A was amended to include Box 048 (Fees for services).  CRA provided that 


they would not apply a penalty under 162(7) for failure to complete the box, though the penalty applies.  
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10. Failure to File T2091 (2018-0761571C6)


Issue:


Does a taxpayer have to amend his tax return for failing to report the disposition of his principal residence in 2016 


and, if so, will a late-filing penalty be applied.


There is relief for failing to file Form T2091 on time (subsections 220(3.2) and 220(3.21)).


CRA’s website provides that the penalty will only be applied in the “most excessive cases” and reduced in others.  


The CRA was asked whether individuals who prepared their own T1 returns or individuals who failed to inform 


their accountant they disposed of their principal residence in 2016 would have to amend their returns and, if an 


amendment was required, whether the CRA would apply a late-filing penalty.   The questions specifically refer to 


situations in which they entire disposition would be exempt.


Position:


Since 2016, taxpayers have been required to report the disposition of their principal residence.  Taxpayers who 


have failed to report the disposition, must amend their returns.


CRA will not confirm penalties would not be applied in examples provided.  Penalty application is decided on a 


“case-by-case basis.”  


However, the administrative practice to reduce penalties except in the most excessive cases is extended into 


2017.
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11. Cannabis as a Medical Expense (2019 – 0800911E5 and 2018 –


0777751E5)


a. Purchasing Medical Marihuana (2019 – 0800911E5)


New paragraph 118.2(2)(u) states: 


on behalf of the patient who is the holder of a medical document (as defined in subsection 264(1) of 


the Cannabis Regulations) to support their use of cannabis for medical purposes, for the cost of 


cannabis, cannabis oil, cannabis plant seeds or cannabis products purchased for medical purposes 


from a holder of a licence for sale (as defined in subsection 264(1) of the Cannabis Regulations). 


b. Grow Your Own Costs (2018 – 0777751E5)


A description of the devices and equipment that would qualify for METC can be found in 


paragraphs 1.118 and 1.122 of the METC Folio. 
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12. Carry-Forward Tuition Fees (2018 – 0784491E5)


Question: Do tuition fee carry-forward balances survive a period of non-residency?
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13. Coming into Force Rules for AAII (2018 – 0780031C6)


This CRA document reflects Question 16 at the 2018 CTF CRA Roundtable. 


When “Adjusted Aggregate Investment Income” (“AAII”) of an associated group of companies 


exceeds $50,000 a CCPC’s small business deduction can be ground-down in its subsequent 


taxation year by virtue of paragraph 125(5.1)(b) of the Act. The term AAII is defined in subsection 


125(7) of the Act and, based on Bill C-74, applies to taxation years that begin after 2018.


Where a corporation has a June 30 year end, its June 30, 2019 taxation year did not start after 


2018 so it is arguable that it can’t have any AAII for that year. Accordingly, its small business 


deduction can’t be ground down in its June 30, 2020 taxation year.


Not surprisingly the CRA does not agree with this interpretation of the coming into force rules. If 


this argument is ultimately successful a retroactive legislative amendment is likely.
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14. Assigning the Business Limit Under 125(3.2) (2017 – 0713051E5 and 


2017 – 0728581I7)


Question 1: Is “income” determined on a “gross” or “net” basis?


Question 2: What happens if the year-ends of the two corporations are not co-terminus?
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15. Meal Expenses for Commissioned Employees (2018-0768791C6)


Commissioned employees are allowed to deduct certain meal expenses under s. 8(1)(f) or 8(1)(h) 


of the Act.


Frequently commissioned employees (like stock brokers) incur meal expenses in the course of 


dining with clients but the meals are not consumed during a period while they were required to be 


away for at least 12 hours from the municipality where their ordinary work place was located.
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16. Aborted Share Acquisition Costs (2017 – 0727041E5)


Normally, legal and accounting fees incurred by a purchaser in the acquisition of shares of a 


corporation would be capital expenditures. In the case of an aborted attempt to acquire shares of a 


corporation, the purpose test set out in paragraph 18(1)(a) of the Act would not be met and these 


costs would not be deductible as current expenditures nor would they be considered to be eligible 


capital expenditures. 
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17. Pipeline Timing (2018 – 0767431R3)


The CRA issued a positive “pipeline” ruling with the following timing:


1. The Estate will transfer its ACo Shares to Newco, and in exchange the Estate will receive the following 


consideration from Newco a promissory note which will have a principal amount equal to the Fair Market 


Value of the ACo Shares at the date of A’s death.


2. ACo will continue to carry on the Business for at least twelve months following the transfer of the ACo Shares 


to Newco.


3. During the twelve-month period following the transfer of the ACo Shares to Newco, and consistent with its 


history of paying annual dividends to its shareholder, ACo will pay dividends to Newco in an amount 


approximately equal to its after-tax net income. Newco will pay dividends to the Estate in an amount 


approximately equal to the dividends it will receive from ACo. The Estate will allocate the dividends it receives 


from Newco to the Beneficiaries, in accordance with the will.


4. Twelve months after the transfer of the ACo Shares to Newco, ACo will be amalgamated with Newco to form 


Amalco. In accordance with subsection 87(1), all of the property and all of the liabilities of Newco and ACo


immediately before the amalgamation, including the promissory note isued oin Step #1. In addition, the 


Estate will receive shares in Amalco.


5. After the amalgamation, Amalco will begin to make payments on the promissory note to the Estate. For 


greater certainty, the amount paid in any single quarter of the first year that the note is outstanding after the 


amalgamation will not exceed 15% of the principal amount of the note when it was first issued.


6. Amalco will continue to carry on the Business in the foreseeable future; however, Amalco will sell some of its 


marketable securities in order to make payments to settle the note. 
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18. Pipeline Following 21 Year Deemed Disposition (2018 – 0765411R3)


The CRA ruled favourably on post-mortem pipeline planning following a trust realizing a capital gain 


by virtue of the application of subparagraph 104(4)(b)(ii) of the Act on the deemed disposition of 


shares of a CCPC and will include the taxable capital gain realized in its income for the year. After 


the 21st anniversary of the trust, the trust will enter into a pipeline-type transaction. The assets of 


the corporation subject to the pipeline transaction are mainly rental properties and shares of 


subsidiaries. The activities of the corporation subject to the pipeline transaction will be maintained 


over the years after the pipeline transaction is completed. The shares or the substituted shares of 


the corporation subject to the pipeline transaction will be redeemed more than one year after the 


pipeline transaction is completed and paid for partly with the profits earned after the pipeline 


transaction.
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19. Nominal Proceeds as Consideration for a Gift (2018 – 0773301E5)


In some situations, the CRA may view a sale for nominal consideration as a gift.
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2019 Roundtable Questions of Interest
Question #1 – MLI Update


• Question – Can the CRA provide an update on the measures that were put in 
place for the administration of the PPT?


• Abbreviated Answer – new Treaty Abuse Committee (“TAP Committee”) – to be 
formed.  Will be comprised of:


• Chair – director of the international division of ITRD


• Legislative Policy and Regulatory Affairs Branch of CRA;


• Tax Avoidance division – international and large business directorate;


• Department of Finance – tax legislation division; and


• Department of Justice.


• TAP Committee will make recommendations on application or non-application of 
the PPT to ITRD in the context of rulings requests or to CRA in the context of 
proposed reassessments. 


• Proceedings will mirror the proceedings of the GAAR Committee. 
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Question #3 – Safe-income determination time







© Cadesky and Associates LLP 2020


2019 Roundtable Questions of Interest
Question #3 – Safe-Income Determination Time


• Question – When dealing with cross-border dividend payments, does the CRA 
agree that the exchange rate at the time of a dividend payment should be 
used rather than the exchange rate at the safe-income determination time?


• CRA Response:


• It depends…
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2019 Roundtable Questions of Interest
Question #3 – Safe-Income Determination Time


• Facts:


• Can Opco owns 100% of the shares of US FA and 
has no other assets.


• The currency maintained by US FA for reporting 
purposes is the US$.


• The ACB of the shares of Can Opco to Can Holdco is 
nil.


• The ACB of the shares of US FA to Can Opco is nil.


• The time (“Time 1”), that is immediately before the 
safe-income determination time as determined under 
subsection 55(1) occurs before the time (“Time 2”) 
that is immediately before the payment of dividend 
from Can Opco to Can Holdco.
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2019 Roundtable Questions of Interest
Question #3 – Safe-Income Determination Time


• Facts:


• At both times, i.e., at Time 1 and at Time 2:


• US FA has US$100 of cash and no other assets;


• The “tax-free surplus balance” of US FA as 
referred to in subparagraph 55(5)(d)(i) is US$100; 
and


• There is no fluctuation in any amount between 
Time 1 and Time 2.


• In Scenario 1, the exchange rate of the US dollar is 
US $1 = CDN $1 at Time 1 and US $1 = CDN $1.2 at 
Time 2.


• In Scenario 2, the exchange rate of the US dollar is 
US $1 = CDN $1.2 at Time 1 and US $1 = CDN $1 at 
Time 2. 


5







© Cadesky and Associates LLP 2020


2019 Roundtable Questions of Interest
Question #3 – Safe-Income Determination Time


• CRA Response – Scenario 1: At Time 2, Can Opco pays a dividend of $120 to 


Can Holdco


• If US FA pays a dividend of US $100 to Can Opco at Time 2, Can Opco 


would include $120 in its income based on the application of subsection 


261(2).


• If the FMV of the shares of Can Opco is equal to $120 at Time 2, there is 


a reduction of $120 of the capital gain on the shares of Can Opco that 


could have been realized on a disposition at FMV of the shares of Can 


Opco at that time as a result of the payment of the dividend.


• The question is whether the dividend of $120 exceeds the amount of 


income earned or realized by Can Opco at Time 1, that could reasonably 


be considered to contribute to the capital gain of $120. 


• In the calculation of the income earned or realized by Can Opco at Time 


1, there can be added, under paragraph 55(5)(d), an amount equal to the 


lesser of: 


• The tax-free surplus balance of US FA at Time 1, and


• The FMV of the shares of US FA at Time 1. 
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2019 Roundtable Questions of Interest
Question #3 – Safe-Income Determination Time


• CRA Response – Scenario 1: At Time 2, Can Opco pays a dividend of $120 to 
Can Holdco


• Provided that the tax-free surplus balance of US FA at Time 1 was US $100, 
the question is what amount would be included in the income earned or 
realized by US FA under subparagraph 55(5)(d)(i). The current version of 
paragraph 55(5)(d) excludes the application of Regulation 5905(5.6) which 
refers to the application of subparagraph 5902(1)(a)(i) to an election under 
subsection 93(1). 


• Even where there is no deemed election under subsection 93(1), the scheme 
of paragraph 55(5)(d) indicates that the exchange rate to be used should be 
the rate that prevails at Time 1 as if that time was the time on which the 
“particular amount arose” under paragraph 261(2)(b). 


• At that time, since the exchange rate was US $1 = CDN $1, the amount 
determined under subparagraph 55(5)(d)(i) would be $100. 


• Even if it is argued that the exchange rate to be used for the amount under 
subparagraph 55(5)(d)(i) is the rate at Time 2, it remains that the FMV of the 
shares of US FA would not exceed $100 at Time 1. 


• Therefore, the lesser of the amounts under subparagraphs 55(5)(d)(i) and 
55(5)(d)(ii) is $100 and the amount of income of US FA to be added to the 
income earned or realized by Can Opco at Time 1 is $100. 
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2019 Roundtable Questions of Interest
Question #3 – Safe-Income Determination Time


• CRA Response – Scenario 2: At Time 2, Can Opco pays a dividend of 
$100 to Can Holdco


• If US FA pays a dividend of US $100 to Can Opco at Time 2, Can 
Opco would include $100 in its income based on the application of 
subsection 261(2).


• If the FMV of the shares of Can Opco is equal to $100 at Time 2, 
there is a reduction of $100 of the capital gain on the shares of 
Can Opco that could have been realized on a disposition at FMV 
of the shares of Can Opco at that time as a result of the payment 
of the dividend.


• The question is whether the dividend of $100 exceeds the amount 
of income earned or realized by Can Opco at Time 1, that could 
reasonably be considered to contribute to the capital gain of $100.


• In the calculation of the income earned or realized by Can Opco at 
Time 1, there can be added, under paragraph 55(5)(d), an amount 
equal to the lesser of: 


• The tax-free surplus balance of US FA at Time 1, and


• The FMV of the shares of US FA at Time 1. 
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2019 Roundtable Questions of Interest
Question #3 – Safe-Income Determination Time


• CRA Response – Scenario 2: At Time 2, Can Opco pays a dividend of $100 
to Can Holdco


• Provided that the tax-free surplus balance of US FA at Time 1 was US 
$100, as indicated in Scenario 1, the amount determined under 
subparagraph 55(5)(d)(i) would be $120 because the exchange rate was 
US $1 = CDN $1.2 at that time.


• The FMV of the shares of US FA would also be $120 at Time 1.


• Therefore, the lesser of the amounts under subparagraphs 55(5)(d)(i) 
and 55(5)(d)(ii) is $120 and the amount of income of US FA to be added 
to the income earned or realized by Can Opco at Time 1 is $120.


• Because the gain that could be realized on a disposition of the shares of 
Can Opco immediately before the dividend, i.e., at Time 2, is $100, the 
income earned or realized by Can Opco that can reasonably be 
considered to contribute to the accrued gain of $100 on the shares of 
Can Opco is limited to $100.


• The dividend paid by Can Opco of $100 would not exceed the amount 
determined to be the income earned or realized by Can Opco of $100. 
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2019 Roundtable Questions of Interest
Question #4 – Interaction between paragraphs 
84.1(1)(b) and 129(1)(a)


• Question – Would the CRA still apply the position expressed in technical 
interpretation 2002-0128955 in situations similar to the one described below?


• Facts:


• Mr. A is married to Mrs. A; 


• Both individuals are resident in Canada; 


• Mr. A owns all of the issued and outstanding shares of the capital stock of 
Opco 1;


• Mr. A and Mrs. A each own 50% of the issued and outstanding shares of the 
capital stock of Opco 2; 


• Opco 1 and Opco 2 are both private corporations as that expression is 
defined in subsection 89(1); and


• Mr. A transfers his shares of the capital stock of Opco 1 to Opco 2 in 
consideration for a note. 
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2019 Roundtable Questions of Interest
Question #4 – Interaction between paragraphs 
84.1(1)(b) and 129(1)(a)


• Paragraph 84.1(1)(b) applies and a dividend is deemed to have been paid by 
Opco 2 to Mr. A and received by him from Opco 2 at the time of the disposition


• Paragraph 129(1)(a) states that Opco 2 may obtain a dividend refund in 
respect of taxable dividends paid on shares of its capital stock in its taxation 
year and at the time it was a private corporation.


• Technical Interpretation 2002-0128955 – the CRA took the position that a 
corporation is not entitled to a dividend refund under paragraph 129(1)(a) with 
respect to a dividend it is deemed to have paid under paragraph 84.1(1)(b).
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2019 Roundtable Questions of Interest
Question #4 – Interaction between paragraphs 
84.1(1)(b) and 129(1)(a)


• CRA Response:


• The technical interpretation no longer represents the CRA’s position on this 
issue.


• The granting of a dividend refund to a corporation deemed by paragraph 
84.1(1)(b) to have paid a dividend provides an outcome that is more in 
accordance with the integration principle embedded in the Act.
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2019 Roundtable Questions of Interest
Question #5 – Section 212.1 and Post-mortem 
“Pipeline” Transactions


• Question – In situations where section 84.1 would not apply because a trust 
has full ACB in a Canco’s shares, would the CRA seek to apply section 212.1 
based on a technical application of the “look-through” rules, even though the 
non-share consideration received by the trust does not exceed the ACB of the 
shares that are disposed?
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2019 Roundtable Questions of Interest
Question #5 – Section 212.1 and Post-mortem 
“Pipeline” Transactions


• CRA Response:


• Paragraph 212.1(6)(b) may apply in respect of dispositions of shares by any 
type of Canadian resident trust.
However, the Department of Finance is prepared to recommend to the 
Minister of Finance that the Act be amended to exclude certain transactions 
from the application of paragraph 212.1(6)(b). 


• The excluded transactions would be dispositions of shares by a Canadian 
resident graduated rate estate (as defined in subsection 248(1)) of an 
individual who was resident in Canada immediately before the individual's 
death, provided that those shares were acquired by the estate on and as a 
consequence of the individual's death. The Department of Finance intends to 
recommend that this proposed amendment apply to dispositions after 
February 26, 2018. 


16







© Cadesky and Associates LLP 2020


Question #6 – Distributions of Property by a Canadian 
Resident Trust to a Canadian Corporation that is 


Wholly Owned by One or More Non-Residents







© Cadesky and Associates LLP 2020


2019 Roundtable Questions of Interest
Question #6 – Distributions of Property by a Canadian 
Resident Trust to a Canadian Corporation that is 
Wholly Owned by One or More Non-Residents


• Question – Based on the following facts does the CRA agree with conclusion 
that the Property will be transferred out of the Trust on a tax-deferred basis 
pursuant to subsection 107(2)?


• Facts:


• The trustees of a Canadian resident discretionary family trust (the “Trust”) are 
planning to distribute all or a portion of the Trust’s property (the “Property”) to 
one or more of its beneficiaries in advance of the Trust’s 21st anniversary.


• The Property is taxable Canadian property, as defined in subsection 248(1), 
but is not property described in subparagraphs 128.1(4)(b)(i) to (iii) nor a 
share of the capital stock of a non-resident-owned investment corporation.


• The beneficiaries of the Trust that are intended to receive the Property are 
natural persons who are non-residents of Canada at the relevant time (“NR 
beneficiaries”).
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2019 Roundtable Questions of Interest
Question #6 – Distributions of Property by a Canadian 
Resident Trust to a Canadian Corporation that is Wholly 
Owned by One or More Non-Residents


• Facts:


• Instead of distributing the Property to the NR beneficiaries directly, the 
trustees propose to distribute the Property, on a tax-deferred basis 
pursuant to subsection 107(2), to one or more Canadian corporations 
(“Canco”) that are wholly owned by one or more of the NR beneficiaries, 
and that are beneficiaries of the Trust.


• The result is that the Property will no longer be held by the Trust and as 
such will not be subject to the 21-year deemed disposition rule.


• In addition, since the Property will be distributed to one or more Canadian 
resident corporations, subsection 107(5) should not be applicable.


• Therefore, the Property will be transferred out of the Trust on a tax-
deferred basis pursuant to subsection 107(2).
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2019 Roundtable Questions of Interest
Question #6 – Distributions of Property by a Canadian 
Resident Trust to a Canadian Corporation that is 
Wholly Owned by One or More Non-Residents


• CRA Response:


• If the Property distributed to Canco constitutes taxable Canadian property, 
other than a property described in subparagraphs 128.1(4)(b)(i) to (iii) or a 
share of the capital stock of a non-resident-owned investment corporation, 
such transactions would result in a misuse or abuse of subsections 107(2), 
(2.1) and (5). 


• Subsections 107(2.1) and (5) effectively result in the immediate realization 
of capital gains on property distributed to non-residents over which Canada 
does not retain the absolute right to tax without restriction. 


• The intention of subsection 107(5) is to ensure that Canada maintains the 
ability to tax capital gains that accrue during the period that property is held 
by a Canadian resident trust and that the transactions described herein are 
not consistent with this intention. 


20







© Cadesky and Associates LLP 2020


2019 Roundtable Questions of Interest
Question #6 – Distributions of Property by a Canadian 
Resident Trust to a Canadian Corporation that is 
Wholly Owned by One or More Non-Residents


• CRA Response:


• NOTE: The CRA will consider the application of the GAAR when faced 
with a similar set of transactions unless substantial evidence supporting its 
non-application is provided. 


• In addition to the specific transactions described herein, it is the CRA’s 
view that the GAAR may be applicable in respect of other situations 
involving the distribution of property from a family trust to a Canadian 
corporation with one or more non-resident shareholders.


• For instance, it is the CRA’s view that it would be appropriate to consider 
that the same conclusion would apply regardless of whether or not the 
transactions are being undertaken to avoid the 21-year deemed disposition 
rule in subsection 104(4)


• Accordingly, unless substantial evidence supporting the non-application of 
GAAR is provided, the CRA will not provide any Advance Income Tax 
Ruling where such structure is proposed to be put in place. 
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2019 Roundtable Questions of Interest
Question #7 – TOSI and Inherited Property 


• Facts:


• Mr. X owns 100,000 voting preference shares of a corporation (“Investco”).


• The common shares of Investco are non-voting and are held by a 
discretionary inter vivos trust (the “Family Trust”). 


• The settlor of the Family Trust is Mr. X. 


• The trustees of the Family Trust are Mr. X and two arm’s length third parties. 


• The beneficiaries of the Family Trust include Ms. X, Ms. Y and Ms. Z. 


• Ms. X is Mr. X’s spouse. Ms. Y and Ms. Z are the children of Mr. X and Ms. 
X. 


23







2019 Roundtable Questions of Interest
Question #7 – TOSI and Inherited Property 


• Facts (continued):


• The Family Trust acquired its common shares of Investco as a result of an 
estate freeze.


• The terms of the Family Trust include the restrictions described in subsection 
74.4(4). But for such restrictions, subsection 74.4(2) would have applied to 
Mr. X as a result of the freeze.


• None of the other attribution rules in sections 74.1 to 74.3 and subsection 
75(2) will apply.


• Mr. X, Ms. X, Ms. Y and Ms. Z are now all over age 18. 


• Each of Mr. X, Ms. X, Ms. Y and Ms. Z is a “specified individual.”


• Investco’s business is carried on by Mr. X and Ms. Y. Mr. X and Ms. Y are 
each a “source individual”


• Investco’s business is a “related business” with respect to Mr. X, Ms. X, Ms. 
Y and Ms. Z. 
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2019 Roundtable Questions of Interest
Question #7 – TOSI and Inherited Property 


• Facts (continued):


• Mr. X has worked in Investco’s business on average for more than 20 hours 
per week a year for more than five years. 


• In Year 1, Mr. X passes away.


• Pursuant to the terms of Mr. X’s will, Mr. X leaves:


• 1 preference share to Ms. Y, 


• 1 preference share to Ms. Z, and 


• 999,998 preference shares to Ms. X.
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2019 Roundtable Questions of Interest
Question #7 – TOSI and Inherited Property 


• Facts (continued):


• In Year 2, Investco pays a dividend on its common shares.


• The Family Trust pays the dividend to Ms. Z in the year and makes a 
designation in respect of Ms. Z under subsection 104(19). 


• The Family Trust deducts the amount of the dividend from its income under 
subsection 104(6) and the amount is included in Ms. Z’s income as a 
dividend received on the Investco common shares under subsections 
104(13) and (19). 
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2019 Roundtable Questions of Interest
Question #7 – TOSI and Inherited Property 


• Facts (continued):


• The amount of the dividend included in Ms. Z’s income will be split income 
and will be subject to the tax on split income (TOSI) under subsection 
120.4(2) unless such amount is an “excluded amount” in respect of Ms. Z. 


• Because Mr. X worked on average at least 20 hours per week during the 
portion of the year the business operates for more than 5 years, Investco’s
business is an excluded business of Mr. X. 
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2019 Roundtable Questions of Interest
Question #7A – TOSI and Inherited Property 


• Question – Would the taxable dividend deemed to be received by Ms. Z be an 
excluded amount because it is an amount derived directly or indirectly from an 
“excluded business” of Ms. Z taking into consideration the application of the 
deeming rule in subparagraph 120.4(1.1)(b)(ii)?


• CRA Response:


• Because the dividend is in respect of the common shares of Investco, 
subparagraph 120.4(1.1)(b) would not apply because such shares are owned 
by the Family Trust and were not acquired by or for the benefit of Ms. Z as a 
consequence of the death of Mr. X. 


• As a result, the taxable dividends deemed to be received by Ms. Z on the 
common shares of Investco will not be an excluded amount by reason of 
being an amount derived directly or indirectly from an excluded business in 
respect of Ms. Z. 


• The taxable dividend may fall within another category of excluded amount. If 
not, then the taxable dividend will be included in computing Ms. Z’s split 
income and will be subject to the TOSI. 
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2019 Roundtable Questions of Interest
Question #7B – TOSI and Inherited Property 


• Question 


• Assume the same facts as Question 7(A), except that Mr. X leaves all of his 
preference shares to Ms. X and the terms of the Family Trust dictate that, on 
the death of Mr. X, the trustees of the Family Trust are subject to an absolute 
obligation and must wind-up and distribute the trust property (i.e. the 
Investco common shares) equally to Mr. X’s children in satisfaction of their 
capital interest. 


• As a result, and pursuant to the terms of the trust, the dividend paid by 
Investco in Year 2 will be received directly by Ms. Z on the Investco common 
shares distributed to her on the winding-up of the Family Trust following the 
death of Mr. X. 


• Would the CRA consider the acquisition of shares by Ms. Z to be “as a 
consequence of the death” of Mr. X for the purposes of paragraph 
120.4(1.1)(b)? 
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2019 Roundtable Questions of Interest
Question #7B – TOSI and Inherited Property 


• CRA Response:


• In this case, the amount of the dividend received by Ms. Z was in respect of 
the Investco common shares acquired by her by distribution on the winding-
up of the inter vivos Family Trust.


• Generally, property received from an inter vivos trust, the terms of which 
require without condition the trust to distribute the property to an individual on 
the death of another person, can be considered to be property that was 
acquired as a consequence of the death of the person.


• The Investco common shares received by Ms. Z from the Family Trust under 
the terms of the trust that require such shares to be distributed to her on the 
death of Mr. X will be considered in the circumstances to be property that 
was acquired by her as a consequence of the death of another person (her 
father) for purposes of paragraph 120.4(1.1)(b).
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2019 Roundtable Questions of Interest
Question #7B – TOSI and Inherited Property 


• CRA Response:


• Accordingly, subparagraph 120.4(1.1)(b)(ii) should apply in the circumstances to the 
amount of the dividend received by Ms. Z on the Investco common shares for 
purposes of determining whether such amount was derived directly or indirectly from 
an excluded business of Ms. Z and will deem Ms. Z to have been actively engaged 
on a regular, substantial and continuous basis in Investco’s business based on Mr. X 
having worked at least an average of 20 hours per week a year for a period 
exceeding 5 years during his lifetime. 


• Investco’s business will be an excluded business of Ms. Z and the amount of the 
dividend received on the Investco common shares will be an excluded amount and 
not subject to TOSI as an amount derived from an excluded business. 


• NOTE: A different result would apply where it is reasonable to infer in the 
circumstances that the terms of the trust were arranged to inappropriately benefit 
from paragraph 120.4(1.1)(b) and subparagraph 120.4(1.1)(b)(ii) in light of the stated 
object and purpose of those provisions to provide continuity rules for inherited 
property, including by reason of the application of the GAAR. 
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2019 Roundtable Questions of Interest
Question #8 – TOSI – Excluded Business


• Facts:


• ABC Co. is owned 100% by a family trust, of which Mr. and Mrs. A are both 
beneficiaries. 


• ABC Co. historically carried on a trucking business from incorporation in 
1990.


• Each of Mr. and Mrs. A were actively engaged on a regular, continuous and 
substantial basis throughout all of the years of its operations.


• The business operations were sold in 2018, and the proceeds have been 
invested inside ABC Co. 


• ABC Co. now carries on an investment business. 


• Mrs. A is active in the investment business but Mr. A is not.


• As Mr. and Mrs. A, who are both over 24 years old, do not own shares of 
ABC Co. directly, they will not meet the “excluded share” exception. 
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2019 Roundtable Questions of Interest
Question #8 – TOSI – Excluded Business


• Question – Will the excluded business exception apply to Mr. A, given that he 
had previously been actively engaged on a regular, continuous and substantial 
basis in the trucking business carried on by ABC Co. for more than five years, 
notwithstanding that the trucking business has ceased and the proceeds from 
the sale of its assets have been invested in ABC Co.’s investment business? 
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2019 Roundtable Questions of Interest
Question #8 – TOSI – Excluded Business


• CRA Response:


• Where the family trust makes a subsection 104(19) designation in a 
particular taxation year of the trust in respect of all or a portion of a taxable 
dividend it received from ABC Co. (for a taxation year of ABC Co. after its 
trucking business ceased), such amount would be deemed, inter alia, to be a 
taxable dividend received on a share by Mr. A and/or Mrs. A, in his/her 
taxation year in which the family trust’s particular taxation year ends. Such 
income would be “split income” of Mr. A unless an excluded amount 
exception applies.


• The investment business currently being carried on by ABC Co. is not the 
same business as the trucking business formerly carried on by it.


• Any taxable dividend that Mr. A is deemed to receive is considered to be 
derived directly or indirectly from such investment business.
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2019 Roundtable Questions of Interest
Question #8 – TOSI – Excluded Business


• CRA Response:


• If Mr. A is not actively engaged in the investment business during the 
particular taxation year or in any five prior taxation years, the amount will not 
be an excluded amount under subparagraph (e)(ii) of that definition because 
such amount will not be income derived directly or indirectly from an 
“excluded business” of Mr. A for the year.


• Consequently, the taxable dividend designated by the trust in respect of Mr. A 
pursuant to subsection 104(19) will be split income subject to TOSI unless 
another excluded amount exception applies.


• Further information would need to be provided to determine whether such 
income received would represent a “reasonable return” in respect of Mr. A or 
whether another excluded amount exception could apply. 
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2019 Roundtable Questions of Interest
Question #9 – TOSI – Excluded Amount and the Non-Related Business 
Exception


• Question


• Where a specified individual (the “Individual”) receives a dividend from a 
corporation (the “Corporation”) which, in the past, carried on a related 
business, but did not do so during the year, would the dividend be an 
“excluded amount” in the following situations:


A. The business ceased in a prior year and is no longer operated by 
anyone.


B. The business was sold to an unrelated corporation in a prior year and is 
still active, but no source individual in respect of the dividend recipient 
was active in the business in the year of the dividend.


C. The business was sold to an unrelated corporation in a prior year and is 
still active, but a source individual in respect of the dividend recipient 
was active in the business in the year of the dividend (for example, a 
former owner related to the Individual is employed by the new owners 
in the business, perhaps for a transitional period). 
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2019 Roundtable Questions of Interest
Question #9 – TOSI – Excluded Amount and the Non-Related Business 
Exception


• Shared facts:


• The corporate income that supports the dividend is derived, directly or 
indirectly, from the related business carried on by the Corporation in the past; 
and


• The Corporation did not derive, directly or indirectly, income from a related 
business in respect of the Individual other than the related business carried 
on in the past. 
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2019 Roundtable Questions of Interest
Question #9A – TOSI – Excluded Amount and the Non-Related Business 
Exception


• CRA Response:


• Generally, yes.


• The expression “derived directly or indirectly from a business” has a broad 
meaning.


• However, in the circumstances discussed, the dividend will not be considered 
to have been derived from a related business for the year because the 
business was not carried on in the particular year.


• As a result, the dividend received by the Individual would accordingly 
constitute an “excluded amount”.
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2019 Roundtable Questions of Interest
Question #9B – TOSI – Excluded Amount and the Non-Related Business 
Exception


• CRA Response:


• Generally, yes.


• The dividend received by the Individual would be considered to be derived directly 
or indirectly from a related business, being the related business carried on in the 
past.


• However, similar to question (A), in circumstances where the business was sold to 
an unrelated corporation in a prior year and is still carried on, but no source 
individual in respect of the dividend recipient was active in the business in the year 
of the dividend, then a dividend received by the Individual in that subsequent year 
will not be considered to have been derived from a related business for the year 
because the related business was not carried on in the particular year. 


• As a result, the dividend received by the Individual would accordingly constitute an 
“excluded amount”.


• NOTE: This response assumes that the source individual no longer retains any 
ownership of the business. If that is not the case, paragraph (c) of the definition of 
“related business” may be applicable and could result in the application of the tax on 
split income. 
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2019 Roundtable Questions of Interest
Question #9C – TOSI – Excluded Amount and the Non-Related Business 
Exception


• CRA Response:


• Generally, no.


• The dividend received by the Individual would be considered to be derived directly 
or indirectly from a related business. 


• In the circumstances provided, where the business was sold to an unrelated 
corporation in a prior year and is still carried on, and a source individual was active 
in the business in the year of the dividend, the business carried on by the unrelated 
corporation may constitute a related business for the year. 


• If the source individual is considered to be actively engaged on a regular basis in the 
activities of the unrelated corporation related to earning income from the business, 
then the business that continues to be carried on by the unrelated corporation would 
qualify as a related business for the year.


• As a result, the dividend paid by the Corporation will not meet the requirements to 
be considered an “excluded amount”. The business carried on by the unrelated 
corporation will constitute a related business until the source individual is no longer 
actively engaged on a regular basis in the activities of the unrelated corporation. 


• NOTE: Depending on the facts and circumstances of the Individual, another 
exception from the tax on split income may apply. 
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2019 Roundtable Questions of Interest
Question #13 – Triangular Amalgamation 


• Question – In CRA documents February 1991-110 and February 1991-108, the 
CRA confirmed that the compensatory shares so issued by a Holdco to a 
Parentco would have a FMV tax basis. Can the CRA confirm if this position is 
still applicable?


• Facts:


• Subco is a wholly-owned subsidiary of Parentco. 


• Parentco owned no shares in Targetco.


• Subco, Targetco and Parentco are taxable Canadian corporations.


• Subco and Targetco amalgamate to form Amalco. 


• The amalgamation is effected in the following manner:


• The former shareholders of Targetco receive shares of Parentco; and 


• In consideration for Parentco issuing its shares to the former 
shareholders of Targetco, Amalco issues compensatory shares to 
Parentco having a FMV equal to the FMV of the shares of Parentco
issued to the former shareholders of Targetco
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2019 Roundtable Questions of Interest
Question #13 – Triangular Amalgamation 


• NOTE: 


• The CRA does not believe that it would be possible for Parentco to have a 
cost in the shares of Targetco immediately before the amalgamation for 
purposes of the application of subsection 87(4) on the basis that Parentco
had issued its own shares on the amalgamation in consideration for the 
acquisition of shares of Targetco prior to the amalgamation because that was 
not the case.


• Parentco has issued its shares on the amalgamation in order to acquire 
shares of Amalco and has not issued its shares on, or for, the acquisition of 
shares of Targetco. 


• If Parentco had acquired Targetco shares prior to the amalgamation from the 
former shareholders of Targetco, the application of rollover provisions such 
as subsection 85(1) or 85.1(1) would have to be considered to avoid a 
taxable event for the vendors.
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2019 Roundtable Questions of Interest
Question #13 – Triangular Amalgamation 


• CRA Response:


• In this fact scenario, the shares received by Parentco from Amalco are 
subject to the application of paragraphs 87(9)(a.4) and 87(9)(c).


• As such, the cost of the shares of Amalco held by Parentco will not be 
derived from the value of the consideration given, i.e., shares issued by 
Parentco, to acquire the shares of Amalco. 


• Taxpayers may try to avoid the above results…
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2019 Roundtable Questions of Interest
Question #13 – Triangular Amalgamation 


• In this fact scenario, the shares received by Parentco from Amalco are subject to 
the application of paragraphs 87(9)(a.4) and 87(9)(c).


• As such, the cost of the shares of Amalco held by Parentco will not be derived 
from the value of the consideration given, i.e., shares issued by Parentco, to 
acquire the shares of Amalco. 


• Taxpayers may try to avoid the above results through an alternative structure…
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2019 Roundtable Questions of Interest
Question #13 – Triangular Amalgamation 


• Alternative Structure Facts:


• Subco is a wholly-owned subsidiary of Midco.


• Midco is a wholly-owned subsidiary of Parentco.


• Parentco owned no shares in Targetco.


• Subco, Midco, Targetco and Parentco are taxable Canadian corporations.


• Subco and Targetco amalgamate to form Amalco. 


• The amalgamation is effected in the following manner:


• The former shareholders of Targetco receive shares of Parentco. 


• In consideration for Parentco issuing its shares to the former 
shareholders of Targetco, Midco issues compensatory shares to 
Parentco having a FMV equal to the FMV of the shares of Parentco
issued to the former shareholders of Targetco. 


• In consideration for Midco issuing shares to Parentco, Amalco issues 
compensatory shares to Midco having a FMV equal to the FMV of the 
shares of Midco issued to Parentco. 
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2019 Roundtable Questions of Interest
Question #13 – Triangular Amalgamation 


• CRA Response:


• The shares of Amalco received by Midco are subject to the application of 
paragraphs 87(9)(a.4) and 87(9)(c), but the shares of Midco received by 
Parentco are not. 


• If the use of Midco in this situation in order to achieve an increase in cost 
that would otherwise not be available on the application of paragraphs 
87(9)(a.4) and 87(9)(c) had the triangular amalgamation not involved its use, 
it would constitute an avoidance transaction under subsection 245(3) if it was 
not done primarily for bona fide purposes other than to obtain the tax benefit. 


• On a prospective basis, taxpayers should not rely on documents February 
1991-110 and February 1991-108 (also referred to as document 903669) 
without considering the potential application of the GAAR. More specifically, 
the views expressed by the CRA in such documents will only apply to 
triangular amalgamations implemented before March 31, 2020 as part of a 
series of transactions or an arrangement that was substantially advanced, as 
evidenced in writing, before December 3, 2019. 
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2019 Roundtable Questions of Interest
Question #15 – Subsection 104(13.4) and Alter Ego 
Trusts and Joint Spousal Trusts


• Question – Can a loss which occurs in the taxation year immediately after the 
death be reported on the tax return filed for the date of death, rather than 
requiring the filing of a T3A loss carryback request? The loss will be known at 
the time of filing both tax returns, and both tax returns would be available for 
assessment at the same time, so the loss can be verified at the time of filing 
the date of death trust return.


• CRA Response


• Despite the fact that the capital loss incurred in the taxation year ending 
December 31 is known at the time of filing the T3 return for the taxation 
year ending July 31, the application of such loss cannot be “reported” on 
the T3 return filed for the taxation year ending July 31. This can only be 
done by filing a T3A form, Request for Loss Carryback by a Trust. 
However, the application of paragraph 104(13.4)(c) is worth noting...


53







© Cadesky and Associates LLP 2020


2019 Roundtable Questions of Interest
Question #15 – Subsection 104(13.4) and Alter Ego 
Trusts and Joint Spousal Trusts


• CRA Response


• Consider a situation in which the T3 return for each of the trust’s 


taxation years and the form T3A are all filed together, on March 31.


• Also assume that the net capital loss for the taxation year ending 


December 31 is equal to the taxable capital gain realized in the 


taxation year ending July 31.


• The loss carryback requested on the form T3A will not be processed 


concurrently with the T3 return for the taxation year ending July 31, as 


the loss must first be recognized by the CRA before it can be applied 


to any earlier taxation years in accordance with paragraph 111(1)(b).


• Therefore, the initial notice of assessment for the taxation year ending 


July 31 would not reflect the application of the loss carryback. Where 


the balance of tax is not paid on or before March 31, the assessment 


would include interest.


• When the loss carryback request is processed, the loss is applied 


using the request date of March 31.
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Question #15 – Subsection 104(13.4) and Alter Ego 
Trusts and Joint Spousal Trusts


• CRA Response


• For the taxation year ending July 31, the application of paragraph 
104(13.4)(c) to subparagraph (a)(ii) of the definition “balance-due 
day” in subsection 248(1) postpones that day until 90 days after 
the end of the calendar year in which the taxation year ends, or 
March 31.


• Therefore, in the example, the loss carryback is applied on the 
balance-due day for the taxation year ending July 31, and the net 
effect will be that there is no tax payable under Part I on the 
balance-due day of March 31


• Accordingly, the interest which appeared on the notice of 
assessment will be reversed on the notice of reassessment for the 
taxation year ending July 31.
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Question #16 – Eligible Dividend Designations –
Private Corporations


• Question – Is the CRA willing to adopt a practical approach and extend the 
administrative position it offers to public corporations, with regard to declaring 
eligible dividends, to private corporations by permitting a CCPC to meet its 
requirements by providing its shareholders with a written notice in advance 
that all dividends are eligible dividends unless otherwise indicated?


• CRA Response:


• No.


• Many compelling reasons exist for providing administrative relief from the 
statutory designation requirements (as described above) solely to public 
corporations.


• There are marked differences in determining eligible dividends for non-
CCPCs (of which a public corporation is a subset) versus CCPCs. 
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